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In the United States District Court, Northern 
District of California, Southern Division 


Civil Action No. 26534-H 


ARTHUR E. H. BARILI, 
Plaintiff, 
VS. 


ACHILLE BIANCHI, MARLO PACKING COR- 
PORATION, a corporation, SUPERBA 
PACKING CO., LTD., a corporation, and 
PETE MEDA, d/b/a MEDA BROS., 

Defendants. 


COMPLAINT FOR INFRINGEMENT OF 
LETTERS PATENT No. 1,844,142 


To the Honorable, the Judges of the United States 
District Court for the Northern District of 
California, Southern Division 


Plaintiff for his complaint alleges as follows: 


i. 


Plaintiff, Arthur E. H. Barili, is a citizen of the 
United States and a resident of Los Angeles, in the 
County of Los Angeles and State of California. 


II. 


Defendant, Achille Bianchi, is a resident of the 
City and County of San Francisco, State of Califor- 
nia, in the Northern District of California, Southern 
Division. 
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Defendant, Marlo Packing Corporation, is a cor- 
poration, [1*] duly organized and existing under 
and by virtue of the laws of the State of California, 
having its principal place of business located in the 
City and County of San Francisco, State of Cali- 
fornia, in the Northern District of California, 
Southern Division. 


IV. 


Defendant, Superba Packing Co., Ltd., is a cor- 
poration, duly organized and existing under and by 
virtue of the laws of the State of California, hav- 
ing its principal place of business located in the 
City and County of San Francisco, State of Cali- 
fornia, in the Northern District. of California, 
Southern Division. 


V. 


Defendant, Pete Meda, doing business as Meda 
Bros., is a resident of the City of Sacramento, 
County of Sacramento, and State of California, in 
the Northern District of California, Northern Di- 
vision. ee nll 

VI. 


The jurisdiction of the Court is grounded upon 
the patent laws of the United States, ‘and par- 
ticularly upon Section 24 of the Judicial Code, 
(U.S.C., Title 28, See. 41), Paragraph Seventh, 
and R. S. Sec. 4921, (U.S. C., Title 35, Sec. 70). 


* Page numbering appearing at foot of page of original certified 
Transcript of Record. 
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VII. 


On February 9, 1932, United States Letter Patent 
No. 1,844,142, were duly and legally issued to plain- 
tiff for an invention in a Stuffed Pastry Machine, 
and since that date plaintiff has been and still is the 
owner of those Letters Patent. 


VIII. 


Defendants have for a long time past been and 
still are jointly and severally infringing those Let- 
ters Patent by making, selling and using stuffed 
pastry machines embodying said patented invention, 
and will continue to do so unless enjoined by this 
Court. [2] 

IX. 


Plaintiff has placed the required statutory notice 
on all stuffed pastry machines manufactured and 
sold by him under said Letters Patent, and has 
eiven written notice to defendants of their said 
infringement. 

Wherefore, plaintiff demands a preliminary and 
a final injunction against further infringement by 
defendants, and each of them, and those controlled 
by defendants, and each of them, an accounting 
for profits and damages, and order for delivery of 
infringing machines to U.S. Marshal and for de- 
struction of said machines, and an assessment of 
costs against defendants. 

ARTHUR E. H. BARILI, 
By /s/ ALAN FRANKLIN, 
Attorney for Plaintiff. 


[Endorsed]: Filed Oct. 19, 1946. [3] 
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ANSWER 


Come now the defendants Achille Bianchi and 
Marlo Packing Corporation, answering the com- 
plaint allege as follows: 


1. These defendants do not deny the allegations 
of Paragraphs I, [TV and V of the complaint, and 
admit the allegations of Paragraphs IL and III. 


2. These defendants do not deny that letters 
patent of the United States No. 1,844,142 were is- 
sued to plaintiff as set forth in Paragraph VII of 
the complaint, but they are not informed as to the 
alleged ownership by plaintiff of the said patent 
and therefore leave it to plaintiff to make such 
proof as he considers advisable. 


5. These defendants deny the allegations of 
Paragraph VIII of the complaint. [4] 


4. These reverdants deny the allegations of 
Paragraph IX of the complaint. 


Special and Affirmative Defenses 


5. The said Letters Patent No. 1,844,142 are 
invalid for want of invention. 


6. The said Letters Patent are invalid for the 
reason that all of the claims thereof incinde mere 
ageregations of old elements. 


7. Further answering, these defendants aver 
that the said alleged invention purporting to be em- 
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praced in the said patent in suit was known and used 
by others in this country prior to the date of the 
supposed invention by plaintiff. 


8 On information and belief these defendants 
allege that right of action set forth in the complaint 
against these defendants or either of them did not 
acerue within six years before the commencement 
of this action. 


9. Further answering these defendants aver that 
plaintiff was not the original, true and sole in- 
ventor or discoverer of the alleged improvements 
or invention purporting to be covered by the patent 
in suit, or any material or substantial part or parts 
thereof, but said inventions and all material and 
substantial parts thereof had been disclosed to 
the public by others, invented by others, or pat- 
ented by others than the said plaintiff prior to the 
dates of the alleged inventions thereof by the plain- 
tiff, and for more than two years prior to February 
9, 1932, as appearing in divers prior letters patent 
of the United States and foreign countries, as fol- 
lows to-wit: 


HEM TVs ares ss ecsecesees 518,454 April 17, 1894 
SUCOETE es ee 769,932 September 13, 1904 
SGITRA ee eens 775,152 November 15, 1904 
[DST eee ee 1,094,320 April Zi os 
SLE 0) deren eer ek ere 1,115,758 November 3, 1914 
JE REO eaiemeseese ee eee 1,487,226 March 18, 1924 
Initish to: Burnis.2...........-.. 181,567 June 22, 1922 


Wherefore, these defendants pray that the Letters 
Patent in suit be held invalid, or in the alternative, 


Arthur E. H. Barilt 7 


not infringed; that the complaint be dismissed; that 
defendants be awarded their costs herein incurred ; 
and for such other relief as may appear to the court 
to be just. a 
/s/ J. HK. TRABUCCO, 
Attorney for Defendants, 
Achille Bianchi and Marlo 
Packing Corporation. 


[Endorsed]: Filed Nov. 22, 1946. [6]: 


[Title of District Court and Cause.] 


NOTICE 


To Robert A. Zarick, Esq., 418 Capital National 
Bank Bldg., Sacramento, California; Messrs. 
Naylor and Lassagne, 2607 Russ Building, San 
Francisco 4, California; J. EH. Trabucco, Eisq., 
550 Russ Building, San Francisco 4, California: 


You Are Hereby Notified that on December 2, 
1946, the above entitled case will appear on the Law 
and Motion calendar of Judge George B.‘Harris to 
be set for trial. vce ceemmme 
C. W. CALBREATH, | jes. 

Clerk, U.S. Distriet Court. 


San Francisco, California, November 25, 1946. 


vatpeene 
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[Title of District Court and Cause. | 


NOTICE 


To Robert A. Zarick, Esq., 413 Capital National 
Bank Building, Sacramento, California; Messrs 
Naylor and Lassagne, Russ Building, San 
Francisco 4, California; J. E. Trabucco, Esq., 
550 Russ Building, San Francisco 4, California: 


You Are Hereby Notified that on December 2, 
1946, Judge George B. Harris ordered that the trial 
in the above entitled case be set for February 6, 
1947. 

Cc. W. CALBREATH, 
Clerk, U.S. District Court. 


San Francisco, California, December 3, 1946. 


[Title of District Court and Cause.] 


INTERROGATORIES OF DEFENDANTS 
ACHILLE BLANCHI AND MARLO PACK- 
ING CORPORATION, AND ANSWERS 
THERETO 


Now comes the defendants Achille Bianchi and 
Marlo Packing Corporation, and under the provi- 
sions of Rule 33 of the Rules of Civil Procedure, 
propound the following interrogatories to plaintiff, 
to be answered by him under oath: 

Interrogatory No. 1. State when plaintiff first 
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learned of the alleged infringement by defendant 
Achille Bianchi of the patent in suit. 


Answer to Interrogatory No. 1. Approximately 
some time during the month of July, 1946. 


Interrogatory No. 2. State when plaintiff first 
learned of the alleged infringement by defendant 
Marlo Packing Corporation of the patent in suit. 


Answer to Interrogatory No. 2. About July 15, 
1946. 

Interrogatory No. 3. State how and when writ- 
ten notice was first given to defendant Achille Bian- 
chi of his alleged infringement of the patent in suit; 
and if such written notice was actually given, attach 
a copy thereof to your answers to these interroga- 
tories. 

Answers to Interrogatory No. 3. It is believed 
that a letter was written to defendant Achille Bian- 
chi, on August 7, 1946, notifying him of his infringe- 
ment of the patent in suit, but a copy of said letter 
has not at this time been found in the files of my 
attorney. The complaint in this suit, filed on Octo- 
ber 19, 1946, and served on defendants, is written 
notice to said defendant Bianchi, of his infringe- 
ment of the patent in suit. 


Interrogatory No. 4. State how and when writ- 
ten notice was first given to defendant Marlo Pack- 
ing Corporation of its alleged infringement of the 
patent in suit; and if such written notice was 
actually given, attach a copy thereof to your answer 
to these interrogatories. [9] 
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- Answer to Interrogatory No. 4. A letter was 
written by my attorney, on August 7, 1946, to the 
defendant, Marlo Packing Corporation, as follows: 


August 7, 1946. 
| “Marlo Packing Co., 
35 Williams Avenue, 
San Francisco, California 


Gentlemen: 


I hereby notify you that the Stuffed Pastry 
Machine built by one, Bianchi, of San Fran- 
cisco, and used by your company is an infringe- 
ment of the patent issued to my elient, Arthur 
E. H. Barili, February 9, 1932, No. 1,844,142. 


Unless a satisfactory settlement is made for 
such infringement I am instructed to bring suit 
against your company for damages and an in- 
junction. 

Yours Very Truly, 


ALAN FRANKLIN.” 


Interrogatory No. 5. State which of the several 
claims of the patent in suit plaintiff will rely upon 
and urge that each defendant, Achille Bianchi and 
Marlo Packing Corporation, has infringed. 

Answer to Interrogatory No. 5. Possibly Claim 
1, and Claims 2, 3, 4, and 5. 

Interrogatory No. 6. Precisely what does plain- 
tiff- assert or claim is new and patentable in each of 
the claims of the patent in suit charged to be in- 
fringed ? 
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Answer to Interrogatory No. 6. The. combina- 
tions of elements recited in the claims: charged to 
be infringed. a 

Interrogatory No. 7. Precisely where, in ‘the. al- 
leged infringing devices of Achille Bianchi and 
Marlo Packing Corporation is there found the. fea- 
tures set forth as new and patentable in ‘response 
to Paragraph 6 hereof, and in that connection pete 
tiff will :-—— eee 

(a) Point out by reference characters er 
to drawings, photographs or other suitable illustra- 
tions of each of these defendant’s alleged. infring- 
ing device or devices the elements of each of. the 
claims of the patent in suit alleged to. be infringed. 

(b) Point out by reference characters applied to 
drawings, photographs or other suitable’ ilhustra- 
tions of each of these defendant’s [10] alleged -in- 
fringing device or devices the features set fouth as 
new and patentable in response .to sas 6 
hereof. 

Answer to Interrogatory No. 7.. (eomeenael 28 
On the attached print 11 and 12 are the intergeared 
rollers. Rollers designated 5 and:6,: and 7 and 8, 
tables 3 and 4, chain 39 extending’. over. sprockets 
392 and 39> and chain 44 extending over sprockets 
44a and 44> are the means for forming and feeding 
the sheets of flour paste to rollers:11 and 12. “The 
open-bottom straight-sided hopper :for guiding 
stuffing to the paste sheets on the rollers'11 and 12 
is indicated 20; bottom edges 20’: of said .hopper 
shaped to conform to contour of rollers 11 and 12. 
Means on the rollers for cutting the stuffed paste 
sheets into squares are the annular cutters 13 and 
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14 and the axial cutters 15 and 16. Rollers 11 and 
12 are provided with deep square molds 11? and 
11>, and 12 and 125, into which the stuffed paste 
is free to enter, and said rollers have broad periph- 
eral margins 11¢ and 12¢ between the molds and 
cutting means 13, 14, 15 and 16, between which 
margins the paste sheets become firmly pressed to- 
gether and the stuffing expelled from said marginal 
portions. 

Claim 3, Corresponding elements of this claim 
are the same as those designated above in Claim 2. 
In this claim 3 is also specified weight insertable 
loosely in the hopper 20 for pressing the stuffing 
against the pastes sheets. In the Bianchi and Marlo 
machines a heavy wooden bar about 2” x 4” was 
used in the hopper for pressing the stuffing down 
against the paste sheets. 

Claim 4. Corresponding elements of this claim 
are the same as those above designated in Claim 2. 
In addition this claim 4 specifies a detachable open 
bottom hopper for guiding stuffing to the paste 
sheets on the rollers. In the Bianchi and Marlo 
machines the hopper 20 is detachably mounter on 
angle bars 7’, threated vertical stud rods 76 and 
nuts 77 on said rods supporting said angle bars. 

Claim 5. Corresponding elements of this claim 
are the same as [11] those above designated in 
Claim 2. The means for adjusting the hopper 20 
vertically to accommodate paste sheets of various 
thickness are the angle bars 75, threaded vertical 
stud rods 76 and nuts 77 on said rods supporting 
said angle bars. 
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(b) The features are the same as the elements 
pointed out above in (a). 

Interrogatory No. 8. Specify how, when and in 
what manner defendants Achille Bianchi and Marlo 
Packing Corporation have jointly infringed the 
patent in suit. 

Answer to Interrogatory No. 8. Defendant, 
Achille Bianchi, built a stuffed pastry machine, 
which infringes the patent in suit, and sold said 
machine to defendant, Marlo Packing Corporation, 
which defendant used said machine for making 
ravioli. Said machine, according to information 
which I obtained from the latter defendant, was 
later sent back to the defendant, Achille Bianchi, 
for repairs which were made by said defendant, 
Bianchi. 

Interrogatory No. 9. Has plaintiff received com- 
pensation from others for the use of any ravioli 
machine made by defeadant Achille Bianchi? 

Answer to Interrogatory No. 9. (No answer.) 

Interrogatory No. 10. If your answer to inter- 
rogatory 9 is in the affirmative, state from whom 
such compensation was received, the amount of 
such compensation, and the date when the compen- 
sation was received. 

Answer to Interrogatory No. 10. (No answer.) 


[Endorsed]: Filed Jan. 2, 1947. [12] 
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In the United States District Court for the 
Northern District of Califormia, Southern 
Division 


Civil Action No. 26534-H. 


ARTHUR E. H. BARIULI, 
Plaintiff, 
vs. 


ACHILLE BIANCHI, MARLO PACKING COR- 
PORATION, a _ corporation. SUPERBA 
PACKING CO., LTD., a corporation, and 
PETE MEDA, doing business as Meda Bros., 

Defendants. 


FINAL DECREE 


This cause came on to be heard, evidence was 
submitted on behalf of defendants and the cause 
was argued by counsel for defendants, and there- 
upon, upon consideration thereof, the Court having 
made and entered its Findings of Fact and Con- 
clusions of Law herein, in accordance therewith, 


- It Is Hereby Ordered, Adjudged and Decreed as 
follows, viz: 


1. That none of the patent claims of the 
patent in suit has been infringed by defendants, 
or either of them. 


2. That the bill of complaint herein be, and 
the same is, hereby dismissed. 


3. That plaintiff pay the defendants Achille 
Bianchi and Marlo Packing Corporation the 
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sum of Five Hundred Dollars [13] ($500.00) 
for Court costs and counsel fees. 


Dated thts 7th day of February, 1947. 


GEORGE B. HARRIS, 
United States District Judge. 


[Endorsed]: Filed Feb. 7, 1947. [14] 


[Title of District Court and Cause.] 


MOTION FOR RELIEF FROM JUDGMENT 
AND TO RESET FOR TRIAL 


Plaintiff moves the Court to vacate the Order 
for Judgment, dated February 6, 1947, and the 
Decree, entered herein on February 7, 1947, on the 
ground that the decree was entered and judgment 
was taken against plaintiff through mistake, inad- 
vertence and surprise as more fully appears from 
the affidavit of W. Bruce Beckley, attached hereto. 


Plaintiff further moves the court for an order 
resetting the cause for trial. 


ALAN FRANKLIN, 
BOYKEN, MOHLER & 
BECKLEY, 
W. BRUCE BECKLEY, 
Attorneys for Plaintiff. 


Dated February 13, 1947. [15] 
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AFFIDAVIT 


State of California, 
City and County of San Francisco—ss. 


W. Bruce Beckley, being duly sworn, deposes 
and says that Alan Franklin, Esq., is attorney of 
record for plaintiff in the action Barili v. Bianehi 
et al., pending herein; that on two occasions, at the 
request of Mr. Franklin, he argued preliminary 
motions on behalf of plaintiff; that the action was 
set for trial at some time unknown to affiant; that 
affiant is informed by telephone by Mr. Franklin 
and believes that Mr. Franklin received no notice 
that the cause was to be set for trial or that it had 
been set for trial as provided in Rule 7 of this 
court, and that he had no other notice of the date 
set for trial; that affiant is informed by the clerk 
of this court and believes that no such notice was 
sent to My. Franklin, that on February 5, 1947, 
the Clerk called affiant’s office asking if the action 
was ready for trial but that both affiant and Mr. 
A. W. Boyken were out of San Francisco at that 
time and remained out of the city until the follow- 
ing week; that no other person in affiant’s office had 
any knowledge of the case; that affiant has discussed 
the matter with Mr. Franklin by telephone and that 
Mr. Franklin stated that he is preparing an affidavit 
setting forth the above facts. [16] 

W. BRUCE BECKLEY. 

Subscribed and sworn to before me this 13th day 
of February, 1947. 


Arthur E. H. Barilt alge 


[Seal] [Signature illegible] 
Notary Public in and for the City and County of 
San Francisco, State of California. 


My commission expires March 4, 1950. 


[Endorsed]: Filed Feb. 18, 1947. [17] 


[Title of District Court and Cause. ] 
AFFIDAVIT 


State of California, 
County of Los Angeles—ss. 


Alan Franklin, being first duly sworn, deposes 
and says: 

I am the attorney for the plaintiff, Arthur E. H. 
Barili, in the above-entitled action. J am informed 
that, on February 6, 1947, said action was tried on 
its merits by the above-entitled Court, without the 
presence of counsel for the plaintiff therein, and 
that a final decree was entered in said action against 
the plaintiff on February 7, 1947. I understood that 
Rule 7 of the Rules of Practice of said Court re- 
quired that all civil cases be placed on a Prelimi- 
nary Calendar thirty-five days after filing the same 
and that counsel for all parties should be notified 
for the purpose of discussing matters relative to 
settlement of pleading, etec., and that all cases should 
remain on said calendar until set for trial. I have 
not received such a notice, or any notice whatever 
that the above-entitled case was to be set for trial, 
nor have I received any notice or been advised that 
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said case had been so set. I knew nothing about 
the setting and trial of said case until February 8, 
1947, when I received a notice, dated February 7, 
1947, from the Clerk of said Court, that said Comt 
had ordered that judgment be entered for the de- 
fendants in said case and that plaintiff be required 
to make partial payment of $500.00 on account of 
costs to be allowed the defendants. I have been 
informed for the first time, upon reading the Find- 
ings of Fact and Conclusions of Law in said case, 
filed by the attorney for Achille Bianchi and Marlo 
Packing Corporation, a corporation, defendants m 
said case, that said action had been dismissed as 
to the [18] defendant Pete Meda in said action. The 
said trial, decree and dismissal in said action were 
certainly a great surprise to me. 


/s/ ALAN FRANKLIN. 
Subserbed and sworn to before me this 13th day 
of February, 1946. 


[Seal] GEORGE MULLIS, 
Notary Public in and for the County of Los Angeles, 
State of California. 


My commission expires March 22, 1947. 


[Endorsed]: Filed Feb. 18, 1947. [19] 
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District Court of the United States, Northern 
District of California, Southern Division 


At a Stated Term of the District Court of the 
United States for the Northern District of Cali- 
fornia, Southern Division, held at the Court Room 
thereof, in the City and County of San Francisco, 
on Monday, the 10th day of March, in the year of 
our Lord one thousand nine hundred and_ forty- 
seven. 


Present: The Honorable George B. Harris, 
District Judge. 


[Title of Cause. ] 


ORDER GRANTING MOTION FOR RELIEF 
FROM JUDGMENT, ORDER DENYING 
MOTION FOR SECURITY OF COSTS, 
ETC. 


This case came on regularly this day for hearing 
of motion for relief from judgment, motion to reset 
for trial, and motion for security of costs and attor- 
ney fees. After hearing Mr. Franklin and Mr. 
Beckley, for plaintiff, and Mr. Trubueco, for de- 
fendant, it is Ordered that the motion for relief 
from judgment be granted, and that the motion for 
security of costs, etc., be denied. Further Ordered 
that trial be set for March 11, 1947 (Count). [20] 
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In the District Court of the United States for 
the Northern District of California, Southern 
Division 

No. 26534-H. 


ARTHUR E. H. BARILI, 
Plaintiff, 
VS. 


ACHILLE BIANCHI, and MARLO PACKING 
CORPORATION, a corporation, 
Defendants. 


MEMORANDUM OPINION 


Plaintiff, inventor of a ravioli machine, sues the 
defendants for infringement of his patent, No. 
1,844,142, granted on February 9, 1932. Plaintiff 
initially contended that several claims were violated 
by defendant Bianchi in the construction of the 
machine used in the production of ravioli by defend- 
ant, Marlo Packing Corporation. 

As early as 1927, plaintiff applied to the patent 
office for the issuance of the patent on his automatic 
ravioli making machine. During the course of five 
years, the [21] patent office examined plaintiff’s 
claims in the light of the prior art. Particular atten- 
tion was paid to a confection molding machine de- 
vised by one Holmes. In view of the Holmes inven- 
tion and other machines developed, plaintiff’s early 
claims were rejected. Not until plaintiff had nar- 
rowed his description to a point where it clearly 
set forth machinery that was novel in the manu- 
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facturing process did the patent office finally give 
approval to his claims, which ultimately numbered 
five. Claim 4 was amended in accordance with lan- 
guage suggested by the patent office in order to 
accurately represent the device. 

During the trial, plaintiff and defendants nar- 
rowed the issue to claim 4, which describes the 
mechanism for the compression of the ravioli after 
the two sheets of dough have acquired the stuffing 
from a hopper. By means of a pair of rollers, one 
of which contains a series of molds and a set of 
axial blade cutters extending between the molds, 
and the other containing annular blade cutters run- 
ning opposite wide marginal surfaces between the 
molds, the ravioli are shaped, the borders are com- 
pressed and the edges are ent into the final ravioli 
shape. 

Defendants’ machine follows the description set 
forth in claim 4 of plaintiffs’ patent with one ex- 
ception, which is an equivalent of plaintiff’s device, 
namely: Defendant has transposed the annular 
blade cutters from the roller which contains the 
molds to the opposite roller which thus contains both 
annular and axial blades. [22] 

Such transposition does not change the mechan- 
ical function, or operation of the machine, and is 
not the basis for a valid distinction between defend- 
ants’ ravioli machine and that described in claim 4 
(Walker on Patents, Deller’s Ed. Vol. 3, See. 463, 
pp. 1699-1670). 

Defendant places emphasis on the fact that the 
word ‘‘contact’’ is used by plaintiff in a descrip- 
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tion of his machine to indicate the method under 
which the rollers operate, and asserts that the word 
contact means ‘‘touch.’’ Defendants’ machine does 
not have such actual meeting of the parts on the 
opposite and revolving rollers. Rather, the dough 
itself touches when it is compressed and cut at the 
edges. The same operation occurs in plaintiff’s 
machine as shown by the patent diagram. 

Despite defendants’ contention that the word 
contact means ‘‘touch,’’ the Court is not persuaded 
to accept such a definition, nor to find a distinction 
in the two machines based on a refined dictionary 
definition which has no place in the terminology of 
scientific text books. In Stuart Oxygen Company, 
Ltd., a corporation, vs. William Josephian, No. 
11,445, decided June 18, 1947, 9th Cir., the court 
in disposing of a similar contention based upon a 
refinement of definition said in speaking of the 
device in question: ‘‘The units are substantially 
identical in construction and perform their function 
in substantially the same way.”’ 

In the case at bar, as plaintiff has demonstrated, 
the word contact has sufficient flexibility to describe 
the specific operation in dispute of both the plain- 
tiff’s and defendants’ machines. It is net a limiting 
factor on plaintiff’s invention; rather it is an arti- 
ficial distinction between the two ravioli machines. 

The court has considered the evidence with re- 
spect to the several devices relied upon as antici- 
pating plaintiff’s machine. In the essentials the 
devices are dissimilar from that described in claim 4 
which the court has found valid. 
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The evidence is clear and convincing that the so- 
called Bianchi machine, used by defendant Marlo 
Packing Corporation, violates said claim; accord- 
ingly the defendants are enjoined from further in- 
fringing plaintiff’s patent. 

With respect to damages: Plaintiff has failed to 
produce evidence of any alleged damage. The court 
in the light of the instant record is not prepared to 
allow damages or loss of profit. (Garretson v. Clark, 
111 U.S. 120.) 

Findings of fact and conclusions of law may be 
prepared and decree entered in accordance with the 
foregoing. 

GEORGE B. HARRIS, 
United States District Judge. 


Dated July 9, 1947. 
[Endorsed]: Filed July 9, 1947. [24] 


[Title of District Court and Cause.] 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


The above entitled action having been tried on 
its merits by the Court without a jury on March 11, 
1947, after due consideration, the Court enters the 
following Findings of Fact and Conclusions of Law, 
pursuant to Rule 52(a) of the Federal Rules of 
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Civil Procedure and Rule 5(e) of Rules of Prac- 
tice, District Court of the United States, Northern 
District of California: 


Findings of Fact 
1. 


Plaintiff, Arthur E. H. Barili, is the inventor 
of the subject matter of United States Letters Pat- 
ent No. 1,844,142 and claim 4 thereof, granted Feb- 
ruary 9, 1932, for a Stuffed Pastry Machine. [25] 

Defendant, Achille Bianchi, has engaged, without 
authority, in the manufacture and sale of stuffed 
pastry machines embodying the invention covered 
by claim 4 of said Letters Patent No. 1,844,142, and 
particularly in the manufacture and sale of stuffed 
pastry machines of the type exemplified im Defend- 
ants’ Exhibit B (photograph of Bianchi machine). 


3. 


Defendant, Marlo Packing Corporation, a corpo- 
ration, has engaged, without authority, in the use 
of stuffed pastry machines embodying the invention 
covered by claim 4 of said Letters Patent No. 
1,844,142, and particularly in the use of stuffed 
pastry machines of the type exemplified in Defend- 
ants’ Exhibit B. 


4. 


Plaintiff produced no evidence of alleged damage 
at the time of trial of the case. 
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Conclusions of Law 
sls 


The Court has jurisdiction of the subject matter 
and the parties to this action. 


2. 


Plaintiff, Arthur E. H. Barili, is the owner of 
United States Letters Patent No. 1,844,142, granted 
February 9, 1932, to him for Stuffed Pastry Ma- 
chine, the inventions disclosed therein, and all rights 
and privileges under said Letters Patent. 


3. 


United States Letters Patent No. 1,844,142, and 
particularly claim 4 thereof, is good and valid in 
law. [26] 

4. 


Defendant, Achille Bianchi, has infringed said 
Letters Patent No. 1,844,142, claim 4 thereof, by 
manufacturing and selling stuffed pastry machines 
embodying the invention covered by said Letters 
Patent, and particularly by manufacturing and sell- 
ing stuffed pastry machines of the type exemplified 
in Defendants’ Exhibit B, and thereby violated the 
rights of the plaintiff under said Letters Patent. 


O. 


Defendant, Marlo Packing Corporation, has in- 
fringed said Letters Patent No. 1,844,142, claim 4 
thereof, by using stuffed pastry machines embody- 
ing the invention covered by said Letters Patent, 
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and particularly by using stuffed pastry machines 
of the type exemplified in Defendants’ Exhibit B, 
and thereby violated the right of the plaintiff under 
said Letters Patent. 


6. 


No damages or loss of profit are allowed to plain- 
tiff by reason of the infringement of said Letters 
Patent. 

ls 


Plaintiff is entitled to a final injunction against 
further infringement by defendants, Achille Bianchi 
and Marlo Packing Corporation, a corporation, and 
each of them, and those controlled by them, and each 
of them. 

o 


Plaintiff is entitled to an assessment of costs 
against said defendants, Achille Bianchi and Marlo 
Packing Corporation, a corporation. f27] 


GEORGE B. HARRIS, 
United States District Judge. 


Dated Aug. 1, 1947. 


Receipt of a copy of the foregoing Findings of 
Fact and Conelusions of Law is acknowledged this 
21st day of July, 1947. 


J. E, TRABUCCO, 
Attorney for Defendants. 


[Endorsed]: Filed Aug. 1, 1947. [28] 
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In the United States District Court for the North- 
ern District of California, Souther Division 


Civil Action No. 26534-H 


ARTHUR E. H. BARIUI, 
Plaintiff, 
vs. 


ACHILLE BIANCHI, et al., 
Defendants. 


FINAL JUDGMENT 


The above entitled action having come on to be 
heard before the Court for final hearing, upon the 
testimony of witnesses heard in open court, and 
Findings of Fact and Conclusions of Law having 
been filed, and the Court being fully advised in the 
premises, it Is 7 


Ordered, Adjudged and Decreed as follows: ‘ 
ib. 


Plaintiff, Arthur E. H. Barili, is the owner of 
United States Letters Patent No. 1,844,142, granted 
February 9, 1932, to him for Stuffed Pastry. Ma- 
chine, the invention disclosed therein, and of all the 
rights and privileges under said Letters Patent. 


2. 


United States Letters Patent No. 1,844,142, and 
particularly claim 4 thereof, is good and valid in 
law. 
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Defendant, Achille Bianchi, has infringed said 
Letters Patent No. 1,844,142, claim 4 thereof, by 
manufacturing and selling stuffed pastry machines 
embodying the invention covered by said Letters 
Patent, and particularly by manufacturing and sell- 
ing stuffed pastry machines of the type exemplified 
in Defendants’ Exhibit B, and thereby violated the 
rights of the plaintiff under said Letters Patent. 


4. 


Defendant, Marlo Packing Corporation, a cor- 
poration, has infringed said Letters Patent No. 
1,844,142, claim 4 thereof, by using stuffed pastry 
machines embodying the invention covered by said 
Letters Patent, and particularly by using stuffed 
pastry machines of the type exemplified in Defend- 
ants’ Exhibit B, and thereby violated the rights of 
the plaintiff under said Letters Patent. 


}. 


Plaintiff shall recover no damages or loss of profit 
from the defendants by reason of their infringement 
of said Letters Patent. 


6. 


A final injunction may issue forthwith against 
further infringement by defendants, Achille Bianchi 
and Marlo Packing Corporation, a corporation, and 
each of them and those controlled by them and each 
of them. 
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ie 
Plaintiff may recover his costs of this suit in the 
amount of $57.67. 
Dated: Aug. 1, 1947. 
GEORGE B. HARRIS, 
United States District Judge. 


Approved as to form as provided in Rule 5 (d): 
J. KE. TRABUCCO. 
Attorney for Defendants. 


Receipt of a copy of the foregoing Final Judg- 
ment is acknowledged this 21st day of July, 1947. 
J. KE. TRABUCCO, 
[Endorsed]: Filed and entered August 1, 1947. 


[Title of District Court and Cause. ] 
NOTICE OF APPEAL 


Notice is hereby given that Achille Bianchi and 
Marlo Packing Corporation, defendants in the 
above entitled case, hereby appeal to the United 
States Cireuit Court of Appeals for the Ninth 
Circuit from the judgment entered in this case by 
the Honorable George B. Harris on August 1, 1947, 
holding the patent in suit valid and infringed and 
from portions of the decision of Said Judge adverse 
to defendants and from the Findings of Fact, Con- 
elusions of Law, and rulings which were adverse to 
defendants. 

/s/ J. E. TRABUCCO, 
Attorney for Defendants. 
[Endorsed]: Filed Aug. 18, 1947. [82] 
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COST BOND ON APPEAL 
The Fidelity and Casualty Company of New York 
No. 1941179 


Whereas, Achille Bianchi and Marlo Packing 
Corporation, defendants herein, have prosecuted or 
are about to prosecute an appeal to the United 
States Cireuit Court of Appeals for the Ninth 
Circuit, to reverse the judgment nad decree ren- 
dered in the above entitled cause on the first day of 
August, 1947 by the District Court of the United 
States for the Northern District of California, 
Southern Division. 

Now, therefore, in consideration of the premises, 
the undersigned, The Fidelity and Casualty Com- 
pany of New York, a corporation duly organized 
and existing under the laws of the State of New 
York and duly organized and licensed by the laws of 
the State of California to do a general surety busi- 
nees in the State of California, does hereby under- 
take and promise on the part of Achille Bianchi and 
Marlo Packing Corporation, appellants, that they 
will prosecute their appeal to effect and answer all 
eosts if they fail to make good their appeal, not 
exceeding the sum of Two Hundred Fifty and 
no/100ths ($250.00) Dollars to which amount said 
The Fidelity and Casualty Company of New York, 
acknowledges itself justly bound. 

And, further, it is expressly understood and 
agreed that in case of a breach of any condition of 
the above obligation, the Court in the above entitled 
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matter may, upon notice to the Fidelity and Cas- 
ualty Company of New York, of not less than ten 
(10) days, proceed summarily in the action or suit 
in which the same was given to ascertain the 
amount which said Surety is bound to pay on 
account of such breach, and render judgment there- 
fore against it and award execution therefore. 
Signed, sealed and dated this seventh day of 
August, 1947. 
[Seal] TH SEY AND 
CASUALTY COMPANY 
OF NEW YORK, 
By /s/ CARROLL R. YOUNG, 
Attorney. 


State of California, 
City and County of San Francisco—ss. 


On this 7th day of August in the year One Thou- 
sand Nine Hundred and Forty-seven, before me, 
Walter E. McGuire, a Notary Public in.and for the 
said City and County of San Francisco, residing 
therein, duly commissioned and sworn, personally 
appeared Carroll R. Young, known to me to be the 
Attorney of The Fidelity and Casualty Company of 
New York, the Corporation that executed the within 
instrument, and known to me to be the person who 
executed the said instrument on behalf of the Cor- 
poration therein named and acknowledged to me 
that such Corporation executed the same. 

In Witness Whereof, I have hereunto set my hand 
and affixed my official seal in the County of San 
Francisco, the day and year in this certificate first 
above written. 
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[Seal] WALTER E. McGUIRE, 
Notary Public in and for the City and County of 
San Francisco, State of California. 
My commission expires Jan. 3, 19951. 


[Endorsed]: Filed August 18, 1947. [33] 


[Title of District Court and Cause. ] 
STATEMENT OF POINTS RELIED UPON 


Now come the defendants, Achille Bianchi and 
Marlo Packing Corporation, by their attorney, and 
having filed an appeal to the United States Civeuit 
Court of Appeals for the Ninth Cireuit from the 
Final Judgment heretofore entered in the above — 
entitled case by the District Court on or about | 
August 1, 1947, finding in favor of plaintiff, and 
state that upon their appeal they will rely upon the 
following points: 

1. That the Court erred in holding claim 4 of 
Letters Patent No. 1,844,142 is good and valid in 
law. (Conclusions of Law No. 3.) 

2. That the Court erred in not granting a decree 
holding claim 4 of said patent invalid and void. 

3. That the Court erred in holding defendants 
infringed claim 4 of said patent. (Conclusions of 
Law Nos. 4 and 5.) 

4, That the Court erred in not holding that claim 
4 of said patent was anticipated by the prior art. : 

do. ‘That the Court erred in not holding said claim | 
4 to be invalid because of its failure to set forth the : 
structure shown and described in the patent draw- 
ings and specification. 
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6. That the Court erred in not holding the patent 
in suit is a secondary or improvement patent and 
therefore susceptible of but a narrow construction. 

7. That the Court erred in not holding that said 
elaim 4 is susceptible of but a narrow construction 
in view of the file wrapper limitations. 

8. That the Court erred in not dismissing the 
complaint. 

9. That the Court erred in awarding costs of 
suit to plaintiff. 

10. That the Court erred in granting plaintiff an 
injunction against defendants as prayed in the 
complaint. 

ACHILLE BIANCHI and 
MARLO PACKING 
CORPORATION, 
By /s/ J. E. TRABUCCO, 
Their Attorney. 
[Endorsed]: Filed Aug. 19, 1947. [85] 


[Title of District Court and Cause.] 


DESIGNATION OF CONTENTS OF 
RECORD ON APPEAL 


To the Clerk of the United States District Court for 
the Southern Division in the Northern District 
of California: 

You are hereby requested to certify as the com- 
bined record on appeal in the above entitled case 
in the United States Circuit Court of Appeals for 
the Ninth Circuit for use in the the appeal, the fol- 
lowing material: 

1. The complaint. 
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2. Answer of defendants Achille Bianchi and 
Marlo Packing Corporation. 

3. Intetrrogatories of defendants Achille Bianchi 
and Marlo Packing Corporation. 

4. Answers to interrogatories. 

5. Memorandum Opinion of Judge George B. 
Harris dated July 9, 1947. 

6. Findings of fact and conelusions of law 
(August 1, 1947). [36] 

7. Final judgment (August 1, 1947). 

8. Defendants’ exhibits: 

A. Pamphlet illustrating pastry forming ma- 
chine printed in Italy (Physical exhibit). 

B. Photographs of Bianchi machine (Physical 
exhibit). 

C. Certified copy of the file wrapper and con- 
tents of Barili Patent No. 1,844,142 (Physical 
exhibit). 

D. Printed copy of Holmes Patent No. 518,454. 

EK. Printed copy of Evans Patent No. 1,094,320. 

F. Printed copy of Oleri Patent No. 1,479,923. 

G. .Printed copy of Tommasini Patent No. 
1,236,998. 


9. Plantiff’s exhibits: 
Printed copy of Barili Patent No. 1,844,142. 


(The exhibits above designated as pliysical 
exhibits are not be bound with the record but 
are to be transmitted as physical exhibits) 


10. Transcript of the evidence and proceedings 
before Judge George B. Harris on March 11, 1947, 
omitting from page 2 lines 3 to 25 inclusive; omit- 


50a senate 


Arthur BE. H. Barth 35 


ting from page 3, lines 1 to 9 inclusive, and. also” 
omitting from page 3, lines 16 to 25 inclusive ; omit- 
ting entire page 4; omitting from page 7, lines 4 to 
20 inclusive; omitting pages 8 to 25 inclusive; ,omit- 
ting from page 26, lines 1 to 4 inclusive; omitting 
from page 27, lines 2 to 25 inclusive; omitting pages 
28 and 29; omitting from page 30, lines 1 and 2; 
omitting from page 34, lines 18 to 25. inclusive; 
omitting page 35; omitting from page 36, lines 2 to 
8 inclusive and lines 13 to 17 inclusive; omitting 
from page 37, lines 1 to 6 inclusive; omitting pages 
39, 40, 41, 42, 43, 44, 45, 46, 47 and 48; omitting from 
page 49, lines 1 to 12 inclusive; omitting from page 
02, ines 11 to 25 inclusive; omitting page 53; omit- 
ting from page 54, lines 1 to 23 inclusive; omitting 
from page 957, lines 18 to 25 inclusive; omitting 
pages 58, 59, 60, 61 and 62; omitting from [387] page 
63, lines 1 to 10 inclusive; omitting from page 79, 
lines 10 to 25 inclusive; and omitting pages 80 to 
117 inclusive. | - 

11. Notice of appeal. ; 

12. Statement of Points relied upon. 

13. Cost Bond on Appeal. 

14. This Designation of Contents of Record on 
Appeal. —_ 

15. Clerk’s certificate. 


/s/ J. BE. TRABUCCO, . 
Attorney for Defendants. 


[Endorsed]: Filed Aug. 19, 1947. [38] 
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NOTICE OF APPEAL 


Notice is hereby given that Arthur E. H. Baril, 
plaintiff above named, hereby appeals to the Cir- 
cuit Court of Appeals for the Ninth Circuit from 
the final judgment entered in this action on or about 
August 1, 1947, for failure of said judgment to order 
an accounting of damages by defendants to plaintiff 
and for failure to award a reasonable attorney’s fee 
to the plaintiff herein. 


/s/ ALAN FRANKLIN, 
Attorney for Appellant, 
Arthur E. H. Barili. 


[Endorsed]: Filed Aug. 29, 1947. [89] 


[Title of District Court and Cause. ] 


STATEMENT OF POINTS 


Plaintiff, Arthur E. H. Barili, now files the fol- 
lowing Statement of Points asserted as errors and 
intended to be urged in the prosecution of his appeal 
from the Final Judgment entered herein on or about 
August 1, 1947, and asserts that the trial court erred 
in each of the following respects: 

1. In ordering the case to trial the day after set- 
ting aside a former judgment in favor of the defend- 
ants rendered on a former trial, of which plaintiff 
received no notice from the Clerk of Court, and 
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thereby depriving plaintiff of sufficient time to 
secure evidence of his damages sustained by plain- 
tiff, by reason of the defendants’ infringement of: 
the plaintiff’s patent in suit. 

2. In not ordering an accounting of damages by 
the defendants to the plaintiff for defendants’ 
infringement. of the [40] plaintiff’s patent in suit. 

3. In not awarding the plaintiff a reasonable 
attorney’s fee in accordance with the Act of August 
1, 1946, Public Law No. 587, 79th Congress, Sec. 
4921, R. S. (U.S.C., title 35, see. 70), in view of the 
defendants’ wilful infringement of the plaintiff’s 
patent. 

Wherefore, the plaintiff prays that the Final 
Judgment entered herein, on or about August 1, 
1947, by the District Court, be modified, by ordering 
an accounting of damages by the defendants to the 
plaintiff for infringement of the plaintiff’s patent, 
and by awarding a reasonable attorney’s fee to the 
plaintiff. 

/s/ ALAN FRANKLIN, 
Attorney for Plaintiff. 


Receipt of a copy of the within Statement of 
Points is acknowledged this 28th day of August, 
1947. 

/s/ J. EK. TRABUCCO, 
Attorney for Defendants. 


[Endorsed]: Filed Aug. 29, 1947. [41] 


38 Achille Bianchi et al. vs. 
[Title of District Court and Cause. ] 


PLAINTIFF’S DESIGNATION OF CONTENTS 
OF RECORD ON APPEAL 


To the Clerk of the District Court of the United 
States for the Northern District of California, 
Southern Division: 


Please include in the transeript of the record in 
this cause, to be filed in the office of the Clerk of the 
United States Circuit Court of Appeals for the 
Ninth Circuit pursuant to the appeal to said Court, 
the following: 


1. Reporter’s Transcript of the evidence at the 
trial of the case on March 11, 1947, page 2, lines 8 to 
17 inclusive; page 3, lines 16 to 25, inclusive; page 4; 
page 7, lines 4 to 7 inclusive; page 8, lines 21 to 25 
inclusive; page 9, lines 1 to 3 inclusive; page 10, 
lines 8 to 12 inclusive; page 11, lines 14 to 19 inclu- 
sive, line 24, only the word ‘‘1.’’ and line 25; page 
12, lines 1 to 14, inclusive, and lines 24 and 25; page 
13, lines 1 to 11, inclusive, and lines 15 to 25 inclu- 
sive; page 14; [42] pages 15 to 19 inclusive; page 20, 
lines 1 to 13 inclusive; pages 21 to 25 inclusive; page 
26, lines 1 to 4 inclusive; page 27, lines 2 to 25 inelu- 
sive; pages 28 and 29; page 30, lines 1 and 2; page 
34, lines 18 to 25 inclusive; page 35; page 36, lines 
2 to 8 inclusive; pages 39, 40, 41, 42, 48, 44, 45, 46, 
47 and 48; page 49, lines 1 to 9 inclusive; page 52, 
lines 11 to 25 inclusive; page 53; page 54, 1 to 13 
inclusive ; page 57, lines 18 to 25 inclusive; pages 58 
and 59; page 60, lines 1 to 15; page 61, lines 1 to 12 
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inclusive, and lines 19 to 25 inclusive; page 62; page 
63, line 4. 

2. Notice to set for trial, dated November 25, 
1946. 

3. Reporter’s Transcript of argument on setting 
for trial, dated December 2, 1947, pages 1 and 2 
(ineluding line showing appearing counsel). 

4. Notice setting case for trial, dated December 
3, 1946. 

od. Final Decree, dated February 7, 1947. 

6. Motion for Relief From Judgment and to 
Reset for Trial dated February 13, 1947. 

7. Affidavits of W. Bruce Beckley and Alan 
Franklin, dated February 18, 1947 supporting said 
motion. 

8. Reporter's Transeript of argument on Motion 
for Relief from Judgment and to Reset for Trial, 
dated March 10, 1947, pages 1 to 6, inclusive (includ- 
ing lines showing appearing counsel). 

9. Minute Order entered March 10, 1947. 

10. Plaintiff’s Exhibit 3, For Iadentifieation, 
(Cireular issued by Riviera Packing Company). 

11. Plaintiff’s Notice of Appeal. 

12. Plaintiff’s Statement of Points. 

13. This Designation of Contents of Record on 
Appeal. 

Dated: September 8, i947. 

/s/ ALAN FRANKLIN, 
BOYKEN, MOHLER & 
BECKLEY, 
/s/ W. BRUCE BECKLEY, 
Attorneys for Plaiatiff. 
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Receipt of a copy of the above acknowledged this 
8th day of September, 1947. 


/s/ J. KH. TRABUCCO, 
Attorney for Defendant. 


[Endorsed]: Filed Sept. 8, 1947. [44] 


[Title of District Court and Cause. ] 


ORDER EXTENDING TIME TO DOCKET 


Good cause appearing therefor, it is hereby 
ordered that the appellants herein may have to and 
including Noverber 6, 1947, to file the Record on 
Appeal in the United States Circuit Court of 
Appeals in and for the Ninth Circuit. 


Dated: September 26, 1947. 
GEORGE B. HARRIS, 
United States District Judge. 


[Endorsed]: Filed Sept. 26, 1947. 
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District Court of the United States, 
Northern District of Califorma 


CERTIFICATE OF CLERK TO TRANSCRIPT 
OF RECORD ON APPEAL 


I, C. W. Calbreath, Clerk of the District Court of 
the United States, for the Northern District of Cali- 
fornia, do hereby certify that the foregoing 45 pages, 
numbered from 1 to 45, inclusive, contain a full, 
trne, and correct transcript of the records and pro- 
ceedings in the case of Arthur E. H. Barili, plain- 
tiff vs. Achille Bianchi, Marlo Packing Corporation, 
a corporation, defendants, No. 26534 H, as the same 
now remain on file and of record in my office. 

IT further certify that the cost of preparing and 
certifying the foregoing transcript of record on 
appeal is the sum of $10.00 and that the said 
amount has been paid to me by the attorney for 
the appellant herein. 

In Witness Whereof, I have hereunto set my hand 
and affixed the seal of said District Court at San 
Francisco, California, this 22d day of October, A. D. 
1947. 

[Seal] C. W. CALBREATH, 

Clerk. 


/s/ M. BE. VAN BUREN, 
Deputy Clerk. 
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In the Southern Division of the United States Dis- 
trict Court for the Northern District of 
California 


Before: Hon. George B. Harris, © 
Judge. 


Civil Action No. 26534-H 


ARTHUR E. H. BARILI, 
Plaintiff 
vs. 


ACHILLE BIANCHI, MARLO PACKING COR- 
PORATION, a corporation, SUPERBA 
PACKING CO., LTD., a corporation, and 
PETE MEDA, doing business as MEDA 
BROS., 

Defendants. 


MOTION TO SET TRIAL DATE 
December 2, 1946 


Counsel Appearing: 


For Defendant Superba Packing Co.: James Nay- 
lor, Esq. 

The Clerk: Barili versus Bianchi, to be set for 
trial. 

Mr. Naylor: If the Court please, I represent one 
of the several defendants, namely, Superba Packing 
Company, and Mr. Eugene Trabucco represents the 
defendants Marlo Packing Company and Bianchi. 
I have been asked by Mr. Bianchi to speak for him 
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this morning as to a trial date, and speaking for 
those three defendants, any date in January or 
thereafter, to suit the court’s convenience, will be 
satisfactory. 

The Court: What is the nature of this cause? 

Mr. Naylor: It is a patent case. 

The Court: How many other defendants are 
there other than the three you speak of ? 

Mr. Naylor: There is one other defendant. 

The Court: Resident or non-resident ? 

Mr. Naylor: Non-resident: Meda Packing Com- 
pany. 

The Court: Who appears for that packing com- 
pany? 

Mr. Naylor: I think Robert A. Zarick of Sacra- 
mento. I am not familiar with the gentleman at all. 
I do not know whether he has even filed a pleading 
yet. 

The Court: Have you a date in January ? 

The Clerk: January is fairly crowded. 

The Court: February? 

Mr. Naylor: I should think two days would be 
adequate for the case. 

The Court: What is the underlying issue in the 
case ? 

Mr. Naylor: Patent infringement. 

The Court: What is the nature of the patent? 

Mr. Naylor: <A ravioli-making machine. It is 
not a very complicated structure and it should not 
take long to present to the court. 

The Clerk: February 6? 

The Court: February 6. So ordered. 
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MOTION FOR RELIEF FROM JUDGMENT 
March 10, 1947 
Counsel Appearing: 


For Plaintiff: Alan Franklin, Esq., W. Bruce 
Beckley, Esq. 

For Defendants: J. E. Trabucco, Esq. 

The Clerk: Barili vs. Bianchi. 

Mr. Franklin: Your Honor, this is a motion for 
relief from a judgment that was rendered against 
the plaintiff without notice to the plaintiff. I have 
presented an affidavit that I had never received any 
notice that the case had been set for trial. Mr. 
Beckley has an affidavit showing that the clerk 
admitted that he did not send out the notice. So 
the plaintiff has not had his day in court. To render 
a judgment against a party without knowing any- 
thing about it, without notice, is not due process of 
law, and plaintiff’s constitutional rights have been 
seriously violated. I do not accuse anyone of inten- 
tionally bringmg this about. I think it was one of 
those things that slipped by without being noticed. 
So I think the judgment should be set aside. The 
judgment is irregular in another respect. It was 
taken as a default, and the Federal Rules do not 
provide for a default in a ease like this. You only 
take a default on a claim for affirimative relief. The 
defendant filed no claim for affirmative relief in this 
ease. There was no counterclaim filed. So the judg- 
ment is irregular, anyway. 
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T think in view of the facts of the case the judg- 
ment should be vacated and set aside, and a new trial 
granted. I have some authorities here that Mr. 
Beckley just gave me. One is Jerkins vs. Single, 165 
Cal. 747, 748. Another one, United States vs. Mutual 
Construction Corporation, 3 Fed. Rules Decisions, 
227, District Court of the Eastern District of Penn- 
sylvania, January 11, 1948. Another case is Hunt- 
ington Cab Company vs. American Fidelity & Cas- 
ualty Company, 4 Fed. Rules Decisions, 496, District 
Court, Southern District of West Virginia, Septem- 
ber 19, 1945. These are cases holding that the judg- 
ments should be set aside im view of the facts of the 
cases, which are very similar to this one. 

Mr. Trabucco: If your Honor please, at this time 
I wish to state that we have no particular objection 
to the setting aside of this judgment, providing the 
plaintiff furnish a security bond insuring the 
defendants, in the event they are successful, their 
attorneys fees and costs. The defendants have been 
put to considerable trouble in this matter, and the 
negligence of the plaintiff has caused them several 
hundreds of dollars, and it seems no more than fair 
that a security bond should be deposited in favor of 
the defendants, jointly and severally, in the event of 
their success in the trial of the suit. Of course, the 
court has the discretion to require such a bond. The 
authorities are ample supporting this view. There 
is the case of Clune vs. Sullivan, 56 California. 

The Court: Is that cited in your memorandum ? 

Mr. Trabueco: No, it is not, your Honor. 

The Court: What is the citation? 
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Mr. Trabuceo: Clune vs. Sullivan, 56 Cal. 249. 

The Court: Counsel on the other side, as I reeall 
the moving papers, take the position that in a case 
of this character, having in mind the very nature 
of the case, there is no provision made for security 
of costs, nor would it be proper for this court to 
grant such an application on your part. 

Mr. Trabuceo: It is common practice in this 
court to permit a non-resident plaintiff, or to require 
a non-resident plaintiff to supply a cost bond. 

The Court: I glanced at the file very casually, 
and my recollection is that three or four cases were 
cited by the other side, is that correct ? 

Mr. Trabueco: Yes. I have cited several cases, 
your Honor. The plaintiff in this case is from Los 
Angeles. He is not in the jurisdiction of this par- 
ticular court. His property is not in this jurisdic- 
tion, and it would be impossible legally to collect the 
judgment if we obtain one. So it is no more than 
fair, in view of the trouble the defendants have been 
put to, and the additional cost of this matter, that 
he furnish a bond securing the defendants and their 
attorneys fees and costs in the event they are suc- 
cessful. 

The other part of this motion, your Honor, is the 
setting of the case for trial. We would like an early 
trial if possible. 

The Court: Counsel, Mr. Trabueeo, do you recall 
the day the matter was argued in connection with 
the taking of depositions ? 

Mr. Trabueco: Yes, your Honor. 
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The Court: Reference was then made between 
yourself and opposing counsel with respect to the 
date of trial. 

Mr. Trabueco: Yes, your Honor. 

The Court: The actual trial date was discussed 
in open court. 

Mr. Trabucco: Yes. 

The Court: And I distinetly recalled that the 
actual trial date was discussed. In the very nature 
of things, this court would not have gone to trial, 
but for that fact, which I definitely recalled. The 
circumstance that notice may not have been sent out 
is, of course, one that I am going to consider, but I 
recall when you eame into court, Mr. Trabuceo, on 
that occasion, and there was no opposition, that I 
then reminded you that opposing counsel did have 
actual information concerning the trial. The matter 
was discussed, not once, but two or three times, 
because both counsel were very eager that this court 
get out a decision on the question involved in the 
disposition, and I did so promptly. So when coun- 
sel, Mr. Franklin, speaks of due process and all 
these other fundamentals that courts necessarily 
have to consider, I am inelined to recall that cirewmn- 
stance, that we did discuss the trial date in court. 
Am I correct, sir? 

Mr. Beckley: May I make a statement in respect 
to that, your Honor? I argued that motion at the 
time the trial date was set. Our office was handling 
this matter for Mr. Franklin, and we are not attor- 
neys of record. As a consequence, when the trial 
date was discussed that morning, I at that time did 
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not have knowledge that Mr. Franklin was not 
aware that the trial date had been set. 

The Court: Ido not follow you. There is a nega- 
tive in there. 

Mr. Beckley: I do not know at the time the mat- 
ter of the trial date came up that Mr. Franklin was 
not aware that a trial date had been set. As a con- 
sequence, since it came up as an incident in the 
course of our argument on the interrogatories, it did 
not occ to me that I was receiving information 
which would be valuable to him, and as a conse- 
quence I took no pains, whatsoever, after that to 
point out to him that a trial date had been set in 
court, and did not realize that he was unaware of it. 

The Court: I want the record to show that Mr. 
Trabucco did not undertake to impose either upon 
the court or npon counsel in proceeding as he did 
proceed, and certainly no criticism can be directed 
toward him or toward the clerk of the court. I 
beheve that all litigants should have their day in 
court. We all do. We still have a trial in accordance 
with the rules. Mr. Trabucco is not opposing that 
motion. 


Tuesday, March 11, 1947 


The Court: Barili vs. Bianchi. 

You may proceed, gentlemen, in this case. 

Mr. Trabucco: J would like to offer a stipulation 
at this time as to the use of printed copies of pat- 
ents, rather than certified copies. Mr. Franklin 
stipulated to that effect by letter already. [1*] 


* Page numbering appearing at top of page of original Reporter’s 
Transcript of Record. c re ss oe 
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Mr. Frankhn: That is agreeable. 

The Court: That may be the order. 

Mr. Franklin: If your Honor please, one of the 
defendants, Pete Mada, doing business as Meda 
Bros., they are in Sacramento, and in the short time 
we had to go to trial, we couldn’t complete our inves- 
tigations as to the infringement there. They denied 
infringement and we will have to see witnesses in 
Sacramento before we could proceed against them. 

The Court: I am willing, counsel, to hold the 
matter over so you might pursue any additional 
matters against that defendant. I see no reason, 
however, to complain of the shortness of time in 
this case, because it has been before the court, and I 
feel actual notice was given. In the matter of giving 
the fomnal written notice, in my opinion, was an 
oversight perhaps on the part of the clerk of the 
Court. At the same time, I feel you had notice. But 
J will grant you the time. I am not going to fore- 
close you. 

Mr. Trabueco: I would suggest, your Honor, the 
plaintiff must have had some information concern- 
ing this alleged infringing device in Sacramento. I 
suggest he put his case on as to that 

Mr. Franklin: We had some information, but 
that witness is not available at this time, so 

Mr. Trabucco: It is rather important to the 
defendant. We can’t go ahead and commence suit 
against a defendant, unless [2] you know whether 
the device he is manufacturing or using in an 
infringement. You must have had some informa- 
tion. 
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Mr. Franklin: We did. We can’t get hold of 
that witness, and I am agreeable to dismiss that 
without prejudice, if that is agreeable to the court. 

The Court: Motion granted. 

Mr. Franklin: I suppose your Honor is familiar 
with this machine to a certain extent. 

The Court: In a general fashion, yes. 

Mr. Franklin: I will offer in evidence a printed 
copy of the patent in suit as the plaintiff’s exhibit. 

The Court: It may be received and appropriately 
marked Plaintiff’s Exhibit No. 1. 

(The document was received in evidence and 
marked Plaintiff’s Exhibit 1.) 

My. Franklin: The machine is a patented ma- 
chine, is a stuffed pastrv machine, and particularly 
useful for making ravioli. It introduces two slabs 
of dough between two rollers and the filling goes in 
between the two slabs of dough, and on these rollers 
there is a mold so they can be pressed and contain 
the filling, and then they are cut by those rollers into 
squares, making the ravioli. That is the general 
deseription of the machine. It isn’t complicated, and 
I think by a careful reading of the specifications, 
your Honor won’t have any difficulty in under- 
standing it. And they have [3] annular cutters on 
one of the rollers which cuts the dough in one direc- 
tion, and axial cutters on another roller which cut 
the dough in another direction, at right angles to 
the first cutters, which cut it into squares, and that 
is the shape of the ravioli. The annual cutters are 
indicated by the numerals 18 and 14. The axial cut- 
ters indicated by 15 and 16. They are on the rollers, 
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forming rollers, which ave indicated, I think, by the 
numerals 1] and 12, and in one of the rollers there 
are depressions which form the molds, and I think 
they are indicated 11-A and 11-B. That generally, 
is the eonstruction of the patent in suit. 

There were some interrogatories and answers to 
interrogatories. I would like to offer those interrog- 
atories and answers in evidence. Is there any 
objection ? 

Mr. Trabuceo: The only objection we have to the 
introduetion of the interrogatories and answers into 
the reeord at this time is that the drawings shown in 
the answers are not in accordance with the eonstrue- 
tions manufaetured by the defendant Bianchi, and 
unless proof is made that he manufactured a eon- 
strnetion such as that shown on the drawings, the 
plaintiff can’t prevail here. So, I would suggest they 
be introduced for the purpose of identifieation. 

The Court: That may be received for the pur- 
pose of identifieation. 


(The documents referred to were marked 
Plaintiff’s Exhibit 2 For Identification.) [4] 


ARTHUR E. BARILI 
called as a witness on his own behalf; sworn 


The Clerk: Q. State your name in full to the 
court. A. Arthur E. Barili. 


Direct Examination 
By Mr. Franklin: 
Q. You are the plaintiff, Arthur E. Barili, in 
this suit? A] es, sir. 
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(Testimony of Arthur E. Barili.) 
Q. You are the patentee in the Letters Patent in 


suit, No. 1,844,142? A. Iam. 
Q. Have you sold or assigned any interest in 
your patent? A. No. 


Q. You are the sole owner of the patent? 

A. Yes. 

Q. Will you state briefly the advantages of your 
machine over other machines known at the time 
you invented your ravioli machine? 

A. Yes. The way they used to make ravioli 
before the most advanced method was to produee 
the two sheets of dough to the proper thickness, lay 
them on a table, fill it by hand, and one of the 
sheets—and then cover with another sheet, and then 
either run the roller, the cutting rollers over those 
sheets, or run the board with the sheet on under 
the rollers. 

Q. How were ravioli made before vou produced 
your machine? [5] 

A. Just the way I explained. 

Q. What that by hand? A. Yes, 

Q. Did you know of any machine that produced 
ravioli prior to your machine ? 

A. There was one made in Italy, and I don’t 
remember 1f 1t was patented or not, but it was an 
entirely different construction than the system I 
used. I invented my machine after that. The way 
my machine work, it reduces the sheet, roughly 
sized, reduces the sheet to the proper thickness, and 
fits them, forms them, and cuts them all automati- 
eally without any hand operation. 


— TTT i ccm 


Arthur E. H. Barils 53 


(Testimony of Arthur E. Barili.) 

Q. Is your machine entirely automatic after 
placing the dough and the filling into the machine? 

A. Yes. 

Q. Do you know whether that machine in Italy 
was ever used in the United States? Did you ever 
see one in this country ? 

eee eS. 

Q. You say it was of a different construction ? 

A. Yes, entirely different. 

Q. Was it automatic? 

A. Well, not entirely, because of the sheet— 
instead of using two sheets, you use one, and that 
had to be of the proper thickness, and it made indi- 
vidual ravioli, and it worked in the system of a 
punch press, and not to lay the dough on. It was of 
the other—one layer only and fold over. 

Q. Was that a different principle of operation? 

A. Yes, entirely different. 

Q. The defendant, Superba Packing Company, 
Ltd., one of the defendants in this case, did you see 
a machine, that ravioli machine that was operated 
by that company? A. Yes. 

Q. Do you know who made that machine? 

A Mir: 

Mr. Trabueco: Just a minute, your Honor. I 
think the time and the place should be stated. There 
are a Jot of machines in use. 

The Court: Will vou lay the foundation ? 

Mr. Franklni: Yes. 

Q. About what year was that, Mr. Barili? 

A. It was about six months prior to the issue of 
my patent. The date is on the patent copy. 
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Q. While your patent was pending? 

A. Yes. 

Mr. Trabueco: I also object, your Honor, to any 
testimony in this matter which is within the statute 
of limitations, October 6, 1940. Any evidence con- 
cerning machines made prior to that time should 
not be introduced in this 

The Court: This conversation as between the 
Superba Packing Company and this company 
occurred when ? 

Mr. Franklin: I asked him when he saw this 
particular [7] machine. 

The Court: I will allow it. It is a preliminary 
question. 

Mr. Franklin: Q. When was it? You sav prior, 
or while your application was pending? What year, 


do you remember what vear? 

A. I think it was in 1932. The date is on that 
patent copy. 

Mr. Franklin: I agree that was more than six 
years prior to the filing of this suit, but that limita- 
tion only goes to the question of damages. It does 
not go to the question of injunction, and, anyway, 
the Superba Company has recognized that there was 
an infringement, and they have consented to judg- 
ment without damages. 

The Witness: This was before that. 

The Cowt: Before what? 19322? 

The Witness: The machine—my attorney— It is 
not the machine that is in this case. Another 
machine in this case. 
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The Court: What has that to do with this case? 

Mr. Franklin: Q. Do you know who made that 
machine ? A. Yes, Mr. Bianchi. 

Q. One of the defendants in this suit? 

A. Yes. 

Mr. Franklin: That ties that up. [8] 

Q. Did you secure a judgment against the Su- 
perba Packing Company for infringement on that 
Bianchi machine ? A. Just recently. 

Mr. Franklin: Yes. I will offer a certified copy 
of the judgment in evidence. 

Mr. Trahucco: I don’t see where that has any 
bearing on this matter, at all, your Honor. The offer 
for judgment was made by the attorney for Superba, 
with the provision that the judgment be taken 
against Superba, and that the costs incurred by 
Superba would be paid by the plaintiff, which were 
apparently paid to them. That has nothing to do 
with the issues involved in this matter between 
Marlo, the packing corporation, and Bianchi. That 
judgment is part of the record here. 

The Court: What claimed relationship is there? 

Mr. Trabueco: It is not res adjudicata as far as 
these defendants are concerned. 

The Court: What is your purpose ? 

Mr. Franklin: He made a mistake there. That 
wasn’t the judgment I intended to introduce. That 
is a judgment against the Riviera Company, so I 
will have to withdraw that particular judgment. 

Mr. Trabucco: As far as the judgment against 
Riviera is concerned, it has no effect on the merits 
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of this case, either. That was a consent decree, that 
was entered under duress in [9] that particular 
case. 

The Court: This appears to have been a stipu- 
lated decree. This affects the Riviera Packing Com- 
pany and Giordano, Raymond and Robert. 

Mr. Trabuceco: That was a consent decree, and 
that is not res adjudicata, your Honor. 

The Court: I will sustain the objection. 

Q. (Mr. Franklin): On that judgment of the 
Superba Packing Machine Company, that is a judg- 
ment in this case, and it has already been rendered. 
Do you know what machine that judgment involved ? 

A. Yes, second machine Mr. Bianchi made for 
the Packing Company. 

The Court: Speak up just a little louder. Tt is 
difficult to hear both of you gentlemen. Myr. Tra- 
bueco, can you hear this testimony ? 

Mr. Trabucco: Yes. 

Q. (Mr. Franklin): That machine was a Bianehi 
machine ? A. Yes. 

Q. Made by the defendant Bianchi in this case? 

A. Yes. 

Mr. Franklin: Of course, Bianchi is sued indi- 
vidually and sued jointly and severally, and that is 
a machine that the defendant made, and I don’t see 
why that isn’t relevant. Of course, that is a consent 
decree judgment, but we don’t make consent judg- 
ments unless there is some ground or reason [10] for 
it, so | think 


Mr. Trabuceo: hat settlement, your Honor, was 
made during the time of the war, and this suit was 
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commenced against Superba, the Riviera Manutfac- 
turing Corporation. They had a Government con- 
tract. They were making a great deal of money, and 
this suit was commenced against them, and they, 
rather to take chances of being closed down, they 
settled for $3500, and certainly the séttlement in 
that matter is not res adjudicata here. 

The Court: It would not be considered by the 
court. 

Mr. Trabueco: As a matter of fact, this machine 
was made prior to the six-year period anyway. 

My. Franklin: That was the Superba machine. 

The Court: What is the purpose of your show- 
ing with respect to the Superba Packing Company? 

Mr. Franklin: That is evidence of infringement. 
That was admitted in the judgment. It admits 
infringement, admits the validity of the patent. 
While it is a consent decree, it is relevant and, you 
might not say it is conclusive. 

The Court: Neither the defendant Bianchi nor 
the Marlo Packing Company, or both of them were 
parties to that stipulation, were they, respecting 
Superba ? 

Mr. Franklin: Bianchi wasn’t a party to that 
judgment, no. He took no interest in it. He didn’t 
defend the suit. I will therefore offer this judgment 
against the Riviera Packing [11] Company in evi- 
dence. That was ruled out. I will offer it again. 

Mr. Trabucco: I still object to that, vour Honor. 
That has nothing to do with the merits of this case. 
The parties here were not parties to that suit. Fur- 
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thermore, that was an uncontested matter, a consent 
decree, and certainly it isn’t res adjudicata as far 
as these defendants are concerned, and I don’t see 
how it can prove any of the issues. 

The Court: I cannot see how you intend to prove 
any of the issues i this case. 

Mr. Franklin: It is evidence of infringement. 

The Court: Affecting other parties not related 
from point of time or sequence. logically or other- 
wise. I will sustain the objection. 

Mr. Franklin: The time was 

The Court: The foundation is imperfect, and 
vou just can’t offer vagrant papers to this court 


without any logical or legal relevancy. 

Mr. Franklin: This was entered October, 1945. 
That was after the war. That wasn’t during the 
war. So, while I won't sav 

The Court: Let's proceed against the defendants 
Bianehi and Marlo Packing Company. the defend- 
ants on trial. 

Mr. Franklin: This is evidence of infringement. 


It is admissible on the ground of—while it may 
not be res [12] adjudicata. nevertheless it is evi- 
dence of infringement, and that is all I am offering 
now. evidence of infringement. 

Mr. Trabueco: That is no evidence of infringe- 
ment. Certainly, Marlo had nothing to do with that 
infringmeent, at all. 

Mr. Franklin: Marlo didn’t but Bianchi did. 
Bianehi made this machine. 

Mr. Trabucco: It certainly isn’t res adjudiecata. 
He had no knowledge. whatsoever. of this suit. He 
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didn’t have any chance to examine the proceedings, 
nor make his investigation as to infringement or 
anything else in connection with it. 

The Court: The objection is sustained. 

Mr. Franklin: The information is he did have 
knowledge of it and refused to cooperate—— 

The Court: J have sustained the objection. 

Q. (Mr. Franklin): I have a cireular here. I 
will hand vou a circular here, and will you state 
what that is, Mr. Barili? 

A. This is a circular describing the productions 
of ravioli of the Riviera Packing Company. It 
shows parts of the process, and includes descriptions 
of their ravioli machine made by Bianchi. 

Q. Is there an illustration there of the Bianchi 
machine ? 

A. Yes, there is a photograph here. 

Q. Will vou point that out to the court? 

The Court: What is this, counsel? [13] 

Mr. Franklin: The Riviera Packing Company 


‘ 
‘ ‘ 


circular, with the Bianchi machine they use. 

The Witness: The description of the machine, 
how it works. Describes how the machine perfornis. 

Q. (My. Franklin): Is that the machine which 
was involved in that suit against the Riviera Pack- 
ing Company? A. Y¥es. 

Q. Did you meet those workmen whose pictures 
appear ? A. Yes. 

Q. Did you have a conversation with them ? 

A. Yes, they were down at my factory, to cheek 
up on my machine. 
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Mr. Trabuceo: That is objected to as hearsay. 

The Court: Sustained. 

Q. (Mr. Franklin): Did they tell you they 
operated that machine? A. Yes. 

Mr. Trabucco: Objected to as hearsay. 

The Court: Sustained. 

Q. (Mr. Franklin): Do you recognize that as a 
Bianchi machine ? A. Ves? 

Mr. Trabueco: Just a minute, your Honor. The 
interrogatories in this matter state that the first 
indication that he ever had of the Bianchi machine 
was in 1946, I believe it was. [14] 

The Court: Interrogatory No. 1 or 2, as I recall. 

Mr. Trabueeco: Yes. He states he is familiar with 
this machine which apparently was made prior to 
1940. He also states that he had first fnowledge of 
Bianchi’s activities in 1932. I ean’t quite under- 
stand how the witness can testify. 

The Court: You might cross-examine him on 
that subject, counsel. 

Mr. Trabuceo: All right. 

Q. (Mx. Fraklin): The machine that Superba 
was using, that small machine, did you see that 
machine ? 

A. T only seen the rollers of that machine, the 
castings. As Mi. Bianchi told me, it was an experi- 
meutal machine, and I later found out that there 
was a plate in the machine over here, saying this is 
the model of the machine—no, model of the 
Superba Packing Company machine made by 
Bianehi. 
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Mr. Trabueco: That testimony is hearsay. 

The Court: It is hearsay. 

Q. (Mr. Franklin): Did you discuss these roll- 
ers with Mr. Bianchi personally, himself? 

A. Yes. 

The Court: When? Let’s have the time, the 
place, the parties present, so I can have some coordi- 
nation or degree of coordination with respect to this 
evidence. 

The Witness: It was about within six months 
prior to [15] the date of that patent. 

The Court: Which patent, the one in question ? 

The Witness: The patent that is involved in this 
infringement. 

Te Court: Im this alleged infringement ? 

The Witness: Yes. 

The Court: And the date of that is 1932, is it 
not? 

The Witness: Yes, sir. 

The Court: The effective date? 

The Witness: Yes, sir. 

The Court: It was before that that you had a 
discussion with Bianchi? 

The Witness: Yes. 

The Court: Six months before? 

The Witness: Within six months. 

Uives@ourt: All right. 

Q. (Mr. Franklin): You saw that first machine 
Superha had in 1932. Did you take any action 
against Mi. Bianchi at that time? 
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A. No, we settled. I settled with Superba out of 
court, and then I went over to Mr. Bianchi and he 
savs—I didn’t go over there with the intention 
of collecting anything. He says, ‘‘Don’t you come 
over here and try to collect, because you only collect 
on one side.’’ I says, That’s al] right.’’ He says, °‘I 
am not going to make any more of those machines, 
anyway.’’ [16] He says in effect, ‘‘I have the exper- 
imental machine here, two rollers, same diameter as 
the machine over at Superba, only shorter.’’ Made 
in the same manner. And he says, “‘if you want 
them, you can have them.’’ And I told him no, be- 
cause I used smaller size than that, in diameter. So 
that’s the way it was left. Later, I found out that 
they were using this machine at the World’s Fair. 

Q. This machine used at the World’s Fair, was 
that the same machine that you saw first, or was that 
a different machine? 

A. The same machine Bianchi show me in the 
shop. It wasn’t a complete machine, but assembled 
in such a manner, good enough to experiment, to find 
out if it works good enough, so he can make a larger 
roller, to make the machine for Superba Packing 
Company. 

Q. Was that a small machine ? A. Yes. 

Q. That wasn’t the actual machine that Superba 
had? 

A. No, not at that time. That was another 
machine. 

Q. He promised not to use that? 

i. Yes, 
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Q. Then later did you discover whether he had 
used it, or not, after that? 

A. Just dolled it up and plate it and use it over 
here at the Fair. 

Q. When did you learn of that? [17] 

A. During the World’s Fair. 

The Conrt: The date? 

The Witness: That I don’t know. It was in the 
World’s Fair sometime. 

Mr. Franklin: Will you describe how the rollers 
were constructed ? 

A. Exactly the same as 

Mr. Trabuceco: I object, your Honor, he is going 


into the construction of this machine which was 
apparently made in the Thirties and used in 1959, 
and never in possession of Bianchi or Marlo since 
1936, I think it is, so I can’t see how this evidence is 
relevant at all. 

Mr. Franklin: It is a basis for an injunction, 
your Honor, and we have an injunetion against 
Superba Company. 

My. Trabneeo: There can’t be an injunction 
unless there is infringement, and there certainly 
isn’t an infringement in this case, especially since 
the statute of limitations has taken effect. 

Mr. Franklin: The statute of limitation only 
relates to damages. It doesn’t relate to injunction, 
making that machine. 

The Court: I will allow it, counsel. I will allow 
the question. 

Mr. Franklin: Very well. 
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Q. Describe the construction of the rollers, Mr. 
Baril. 

A. Two rollers. On one roller there is a series 
of molds all [18] the way around the rollers and 
extra cutters. And also on the other roller with 
annular cutter. That is the two rollers. 


Q. Yes. 
A. And a hopper to feed the dough between the 
two sheets of paste—— I mean to put the filling into 


the two sheets of paste, and had means In other 
words, two sets of roller on each side to reduce and 
feed the sheets of dough right on the hopper over 
the forming and entting rollers. 

Q. When you speak of axial cutters, what do you 
mean? A. Longitudinal. 
The axis of the roller? A. Longitudinal. 
Annularly around the roller? 
That’s right. 
Did it have a hopper ? A. Yes. 
Was there a weight in the hopper ? 
. Which machine? 

The Court: For feeding ? 

The Witness: On which machine? 

Q. (Mr. Franklin): The Superba. 

A. Pushing it down with 2x4 by hand ocea- 
sionally. 

@. Was there any way of adjusting the hopper 
up or down on that machine ? 

A. Yes, kind of holes, so they can raise it or 
lower it. [19] 


POOP OS 
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Q. That drawing which was in the interroga- 
tories—— 

The Court: That is your drawing ? 

Mr. Franklin: The drawing we furnished. 

Q. Is that a drawing of the Superba machine ? 

A. Yes, sir. 

Q. Is that correct, to the best of your ability ? 

A. It shows the principle as much as I could put 
it on paper. Of course, it might be a difference in 
the looks of it as far as the guards or something 
Hike that, but that won’t change the element. The 
element is the same. In other words, the roller 
might be a little higher or lower, different angle 
than what it was there, but the same purpose, more 
ov less, the same principle. 

My. Franklin: I! will not continue with Mr. Banii 
how. I may wish to recall him. 

The Court: We will take a short recess, gentle- 
men. 

(Recess. ) 


Mr. Franklin: If your Honor please, Mr. Tra- 
bueco agreed to defer cross-examination of Mr. 
Barili at this time, so that we can put on a witness 
we subpoenaed who is superintendent for the Marlo 
Packing Company. He would like to get back to 
his business. 

The Court: You may withdraw the witness. [20] 
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called as a witness on behalf of plaintiff; sworn 


The Clerk: State your name to the court. 
A. Herbert Gierth. 


Direct Examination 
By Mr. Franklin: 

Q. What is your occupation, Mr. Gierth? 

A. JI am superintendent of the Marlo Packing 
Company. 

Q. The Marlo Packing Company, one of the 
defendants in this suit? A yiee 

Q. On about July 11, 1946, did you have a con- 
versation with Mr. Arthur Barili, the plaintiff in 
this suit? 

A. Yes. About this time, he came to our place 
to sell a machine, ravioli machine. 

Q. Came to the Marlo Packing Company? 

A. Yes. 

Q. Do you remember what the conversation was? 

A. He spoke in general about new patents and 
new ideas in the manufacture of ravioli. Outside 
that old type of machine I had seen years ago, I 
didn’t learn anything new. So, when Mr. Barili left, 
we had a machine, and I told him we had used years 
ago—Bianchi’s ravioli machine. 

Q. Did you state that you had just bought a new 
machine from Bianchi? A. No. 

Mr. Trabucco: If the Court please, I have these 
photographs [21] of that machine. If it would help 
you in any way to conduct this testimony, I will be 
glad to let you have them. 
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Mr. Franklin: I would like to look at them. 

Q. Did you tell Mr. Barili that you had bought 
a machine from Bianehi that was just like Mr. 
Barili’s machine, only twice as wide? 

A. No, not at that time. There was no occasion 
of saying that. In faet, I didn’t know this. 

Q. Did you state you had thought one machine 
four or five years ago like Mr. Barili’s machine, only 
twice as wide? 

A. I told him we bought this ravioli machine 
from Mr. Bianchi shortly before the war broke out. 
This machine probably has been in use about half 
a vear prior to the outbreak of the war, and then we 
diseontinued it, because we are going into Army and 
Navy contracts, and has not been used since that 
time, and still is not in operation today. 

Q@. Do you know the construction of that 
machine ? 

A. Very familiar with it. 

Q. How are the rollers constructed ? 

A. One roll has all the molds and the molding 
and wunpression, and the other rol] has the cutters, 
cross and lengthwise. 

Q. Lengthwise and crosswise ? 

A. Crosswise. ; 

Q. Do you remember whether the Bianchi ma- 
chine, whether there was some difficulty about the 
serapers on it? [22] 

The Court: About what? 

Mr. Franklin: Seraper. 
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The Witness: There weren't any scrapers on it, 
as far as I remember. 

Q. (Mz. Franklin): Do you remember sending 
that machine back to Bianchi’s shop? 

A. It was necessary, yes, because the machine 
stood in this place for about three years in steam 
and water, and in an idle condition. It had to be 
brought back and readjusted and cleaned up, pol- 
ished up. 

Q. There was nothing wrong with the scraper? 

A. Nothing wrong with the scrapers. Nothing 
wrong with the machine, at all, outside it needed 
cleaning. 

Q. Just to clean it? An Yes: 

Mr. Franklin. That will be all. You may cross- 
examine. 

Mr. Trabueco: No questions. 


(Witness excused.) 


ARTHUR E. BARILI 
recalled. 
Direct Examination 
(Resumed) 

By Mr. Franklin: 

Q. Mr. Barili, do you recall a conversation in 
the summer of 1946 with Mr. Gierth ? 

Aldo: 

Q. Will you state what the conversation was? 
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A. Well, talking about this machine, here, and 
he said, he suggested to call up Marlo Packing Com- 
pany. He said, ‘‘They are expanding. Maybe they 
need some more machines.’? And I remember T sold 
them a machine before that. So I called them up 
and asked for Mr. Ansra. He was the only person 
I knew there, and he was out, so they got Mi. Gierth 
on the phone. 

The Court: Who? 

The Witness: The witness here, Gierth. 

The Court: The last witness ? 

The Witness: And I told him who I was, and 
that I sold them a machine a long time ago, and I 
heard he was expanding his business. I asked him 
if he was in need of more machinery of that kind, 
nd he says no. He says, ‘We don"t need no machin- 
ery for ravioli,”’ he says. ‘‘We had one made,” he 
says, ‘‘just exactly like yours, and twice as wide.’’ 
It says, “Where did yon get that, made by Bi- 
muiching Sie says, ‘‘Yes.’’ "So, Isays, “Well, [ come 
down to see you anyway."’ I went down there two 
days after. Mr. Ansara was there in the offiee and 
He come up, and Mr. Ansara, he says, ‘‘ What is 
wrong with yon? You make a machine for 25 vears. 
Wow fever iniprove on it.” He says, ‘‘Can‘t you 
make a machine that does the whole thing, mix the 
dough,’ and this and that. I says, ‘‘It can be 
made.’’ 

@: (Mo. Franklin): Mr. Barili, talk a little 
louder. 
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The Court: Half of this, I am satisfied, the 
reporter is not getting. I can’t hear it. You drop 
your voice. If you [24] keep your voice up I will 
hear the testimony. I have asked vou three times. 

The Witness: He says, ‘‘Who owns this patent, 
anyway, who owns the patent of the machine?’’ He 
says, ‘‘Bianchi, Mr. Bianchi claimed he owned it, 
and you claim you own it.’’ I says, ‘‘It is my 
patent, and besides that, you know I own the patent, 
because the number of the patent is cast on the 
frame of the machine I sold you.”’ Then I asked 
Mr. Gierth, I says, ‘‘Where is the machine any- 
way? He says, ‘‘It is down at Mr. Bianchi’s shop.’’ 
I says, ‘‘What is the reason?’’ **Well,’’ he savs, 
‘“We haven’t been using it for quite a while,’’ he 
says, ‘‘five or six months.’’ He says, ‘‘My trouble 
is with those scrapers,’’ he says, ‘‘and that is all.” 
Then we got into talking about making something 
else for it which he would figure on it. Wrote to 
them about it and never heard from them. 

Q. (My Franklin): Was that all the conver- 
sation? 

A. Yes, except something that perhaps don’t 
pertain to this case. Just about new machinery. He 
was complaining of getting prices on and different 
times. In other words, another machine with a 
series of rollers he was interested in. So you put in 
the dough about as it come out and reduce it all 
automatically without going through 

Q. You say he said the machine was exactly like 
yours, only twice as wide? [25] 
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A. He says exactly like mine, only twice as wide. 
Mr. Franklin: AU right. 
The Witness: ‘That is the only reason I wrote to 
him after that. 


Cross-Examination 
By Mr. Trabucco: 

Q. Did I understand you to say Marlo Packing 
Corporation had purchased a machine from vou? 

A. Yes. 

Q. When was this: 

A. I think it was about 1933 or something like 
that. I don’t recall. Quite a long time ago. In fact, 
I asked him what they did with it. He said they 
sold it. My. Gierth told me they sold it. Mr. Ansara 
said they changed it for other equipment. 

@. Where is your place of business ? 

A. 716 North Broadway, Los Angeles. 

Q. What type of business are you eugaged in. 

A. Manufacturing of ravioli machine, tool and 
dies, experimental. 

Q. You own the plant where your business is 
located ? 

A. I own the plant. 


Q. Do you own it? A. Yes. 
Q. You are the sole owner of it? 
A. Yes. 


Q. What other products do you make other than 
ravioli machines? [26] 

A. Developing of inventions, tools and dies. 

Q. Jn your answers to the interrogatories, vou 
were asked under interrogatory No. 1: 
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“State when plaintiff first learned of the 
alleged infringement by defendant Achille 
Bianchi of the patent in suit?” 


Your answer to that interrogatory was: “About 
July 15, 1946.’ How do you reconcile that sworn 
statement to the testimony you have given in this 
matter as to having known Bianchi and seen the 
machine and discussed the machine with him in the 
early Thirties? 

A. I don’t get that very clear. I remember when 
T built the machine, when the Bianchi machine was 
for the Superba Packing Company. The Marlo 
machine, I learned about that last July, July a year 
ago, 1946. 

Q. You are familiar with the interrogatory that 
was asked you at that time, and that is here filed 
and served on your attorney, aren't you? 

A. I think I read it up to me. 

The Court: Read it to the witness. 

Q. (Mr. Trabueco): ‘‘State when plaintiff first 
learned of the alleged infringement by defendant 
Achille Bianchi of the patent in suit?’? And your 
answer was: ‘‘About July 15, 1946.”’ 

A. Yes, that particular machine, that Marlo 
Packing machine, [27] that is when I learned 
about it. 

Q. There is no mention here as to the Marlo 
Packing Company machine, is there? There is no 
specific reference to that machine in this inter- 
rogatory ? 
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A. Bianchi. The patent in suit is the partienlar 
machine that was made by Bianchi. I didn’! know 
that he made any more machines after I seen those 
rollers, that he made a machine for the Superba 
Packing Company, I didn’t know anything about it 
until I come up here. I didn’t know he was still 
infringing, because I offered to pay him commission 
or get the little license fee, if he can make them. He 
says, “‘No, I won’t make any more.”’ 

Q. As a matter oof fact, you knew of the activ- 
ity of the defendant Bianchi in the manufacture of 
these machines in the early Thirties, did you not? 

A. First started, yes, but he told me he was stop- 
ping. 

@. Notwithstanding that knowledge, you didn’t 
commence suit against Bianchi, did you? 

A. No suit against the Superba Packing Com- 
pany. 

Q. What prompted you to commence suit at this 
particular time against defendant Bianchi and the 
Marlo Packing Corporation? 

A. Because I found out he was still making 
those machines. 

@. You knew about it in the Thirties, did you 
not? 

A. He told me then that he wasn’t going to make 
any more. It was a gentleman’s agreement. [28] 

Q. Your testimony goes to the knowledge of 
having seen the machine that was manufactured in 
1937, I believe it was, for the Superba Company. If 
you thought there was an infringement, why didn’t 
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you commence suit at that time against Bianchi? 
Why did you want seven or eight years later to 
commence suit? A. 1937? 

Q. 1989 or whenever it was. 1939, I believe it 
was. Why did you wait seven years to commence 
suit? 

A. Tassume on this machine, here, the Superba 
Packing Company already settled with them—with 
him, I assume, because I found out he made the 
machine for Marlo Packing Company, this machine, 
here, for the purpose of injunction, this little 
machine is made for the Superba Packing Com- 
pany. 

Do you know when this mache was made? 
Which one? 

For the Marlo Packing Corporation. 

Mr. Gierth told me. 

When? 

Last year when I talked to him. He says, 
‘We have a machine made between—little over five 
years ago,’’ and he says, ‘“*We haven’t used it for 
about six months. 

Q. As a matter of fact, that machine was manu- 
factured in 1939, was it not? 

A. I don’t know. The last year, 1946, he says, 
“We have [29] this machine here for about five 
years,” and he says, ‘‘We haven’t been using it for 
six months now.’’ 

Q. When did you first learn of the use by Marlo 
Packing Corporation of this machine? 

A. July 15, last year, 1946. 


POoOPrPoPS 
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Q. You saw the machine? 

A. I haven’t seen that machine, no. 

Q. You are not familiar with its construction ? 

A. No. He told me—Mr. Gierth told me exactl y 
the same as the one sold to them. 

Q. You do not know whether it infringes this 
patent, or it, if not having seen it? A He told me 
that, ‘I am snre it is exactly like mine,”’ so it is an 
infringement. 

Q. You, of your own knowledge, do not know 
whether it infringes yonr patent, do you? 

A. Well, the only thing I know about it it 
infringed my patent is because he told me it is 
exactly like mine. If it is exactly like mine—— 

Q. You just examined the photographs of that 
machine, did you not? Would you say that is 
exactly like yonr machine. A. I don’t know. 

Q. I will show you the photographs of the 
machine used by Marlo Packing Corporation and 
ask you if that is the machine which you consider an 
infringement on your patent. 

A. According to what I know, this is not the 
machine of the [80] Marlo Packing Company, be- 
cause Mr. Gierth told me the scrapers—he says, 
“What happened? What happened to those serap- 
ers?” 

Q. Iam asking you if this machine, if you would 
consider this an infringement of your patent 

A. The general construction is exactly the same, 
the feeding of the dough, the means of conveying 
the dough into the center roller is the same. He has 
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a hopper in there. I don’t know if he changed this, 
the same thing, or not. According to this picture 
here, there might be something to infringe my pat- 
ent, or there might not. 

Q. Which claims, if any, would you consider 
infringed by this machine? 

A. Is this the Marlo Packing machine? 

Q. Yes. 

A. The Marlo Packing machine? 

Q. Yes, the Marlo Packing machine. What 
claims, if any, do you consider infringed ? 

A. It isn’t very clear to me as to the claims 

Mr. Franklin: I think I will object to that ques- 
tion. 

The Court: Objection overruled. 

Mr. Franklin: You asked the witness whether it - 
infringes a claim. That involves a constriction of 
the claim. 

The Court: Which he claims. 

The Witness: I am not a patent attorney. 

Q. (Mr. Trabueco): You have made the state- 
ment that is an [31] infringement of your patent. 

A. As he described it to me, ves He described 
TRE 10) TAME 

Q. This is the machine that was referred to? 

A. Not as you referred to. As you described 
to me. 

Q. Ave you in a position to state whether or not 
it is ‘an infringement of your patent? 

A. This? Q. Yes. 

A. If it is the machine over there, it has been 
changed. 


Arthur E. HW. Barili 17 


(‘Testimony of Arthur BK. Barili) 

Q. Iam asking you whether that machine is an 
infringement of your patent 

A. Iam not a patent attorney. 

Q. You commeneed a suit here, and you have 
eharged an infringement. You put these defendants 
to considerable cost.. Aves: 

Q. You must have some knowledge of whether 
or not that is an infringement. 

A. The attorney of the Superba—I mean of the 
Marlo Packing Company, come down and told me it 
I mean the 


was an infringement of the Superba 
Riviera. 

The Court: Is that the only basis for the claim, 
the statement which is apparently hearsay from the 
attorney for the Riviera Packing Company that 
there was an infringement here? Is that that the 
only basis for your claim ? 

The Witness: Yes. [32] 

The Court: The only basis? 

The Witness: Yes. 

The Cowrt: You are an engineer, are you? 

The Witness: Not an engineer, no. 

The Court: Are you skilled in engineering mat- 
ters? The Witness: Yes. 

The Court: And the engineering craft? 

The Witness: Yes. 

The Court: You construeted the original ma- 
ehine, did you? 

The Witness: Yes. 

The Court: Applied for your basic patent 2 

The Witness: My attorney. 
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The Court: You prepared the drawing, did you, 
in question, which is attached to your interrog- 
atory ? The Witness: Yes. 

The Court; You prepared that drawing? 

The Witness: Yes. 

The Court: That purports to delineate on its 
face the construction of the ravioli machines in 
question which you claim to have been infringed ? 

The Witness: Yes. The fact that Mr. Gierth 
told me it was exactly the same as mine, therefore 
it is exactly the same, because that is a drawing of 
the Superba Packing Company machine. 

Q. (Mr. Trabucco): You heard Mr. Gierth’s 
testimony, did you not, to the effect that in this 
machine that is now in use, made by Bianchi, the 
cutters are all on one roller. Your heard that tes- 
timony ? 

A. But he did not say that to me. He said 
entirely different to me. 

Mr. Trabueco: I believe that is all, your Honor. 

Mr. Franklin: Just a moment, My. Barili. 


Redirect Examination 
By Mr. Franklin: 

Q. You were asked on what you based your 
opinion that there was an infringement of the pat- 
ent in suit, and if what some attorney had told you 
was the only basis of it. You had a conversation 
with Mr. Gierth? Avy Nee 

Q. And I would like to know if you based 
your opinion of the infringement on the Marlo 
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Packing Company on your conversation with Mr. 
Gierth ? A. Yes 

Q. You learned about the manufacture of the 
machine for the Superba Company back in 1933, 
and do I understand you to say that had been set- 
tled? A. Yes. 

Q. You gave the Superba Company a license to 
go ahead with that machine, did you not ? 

me cid. 

Q. You had a conversation with Mr. Bianchi at 
that time about [84] manufacturing that machine 
and there was some agreement reached ?— 

A. Yes. 

Q. And what was that agreement ? 

A. The agreement was that he savs he wasn't 
going to make any more, and he had this roller that 
he used in the Superba, the second Superba 
machine. He says, ‘‘You can have this, because T 
don’t use them.”’ He says, ‘‘I am not going to make 
any more of these machines.’’ So I told him, ‘Well, 
I says, ‘‘I don’t see why you should, provided you 
get a license from me and you give me a reasonable 
fee for every machine you build. Otherwise, you 
can send me the order and I pay you commission.” 
He says, ‘‘That is fine.’ And I told him when T got 
back to Los Angeles I am going to send you photo- 
graphs, and I never heard from him since. 

Q. When did you learn that Bianchi had built 
this second machine after that agreement was made, 
when he promised not to manufacture any more ? 
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A. Well, that was about the time of the World’s 
Fair. He had part of it built before that, the roll- 
ers, and just put it together and finished it up, 
embellished—in other words, plate it and put it over 
to the World’s Fair, I think for the Superba. 

Q. When did you learn about the use of the 
machine by Marlo? 

A. On or about July 15, 1946. 

Mr. Franklin: You may further cross-examine. 


Recross-Examination 
By Mr. Trabucco: 

Q. You say you were the first to manufacture an 
automatic ravioli machine. Are you correct in that 
statement ? A. That I manufactured ? 

Q. Yes. You were the first to manufacture a 
machine of that type, didn’t you make that state- 
ment a while ago? 

A. Of that type, ves. 

Q. I will show you a print of a number of auto- 
matic ravioli machines which was published prior 
to the First World War, and ask you on that sheet 
of paper if you don’t see a number of different types 
of raviclh machines somewhat similar to yours? 

The Court: We have reached the noon hour. At 
the resumption at two o’clock, we will go into the 
matter extensively. We will take the usual noon 
recess until two o’clock. 


(A recess was taken until two o’clock p.m.) 


Arthur EF. H. Baril 81 


Afternoon Session 
Tuesday, March 11, 1947 


ARTHUR E. BARILI 
resumed the stand. 


Recross-Examination 
(Continued ) 


Mr. Trabucco: Read the last question. 
(Last question read by the reporter.) 


Mr. Franklin: I would like to see the date of 
publication on that, if you say it is published prior 
to the last war. 

Mr. Trabueco: There is no date of pubhieation 
on it, your honor, but we will connect it up through 
Mr. Bianchi, who secured it in Italy after the last 
war. 

The Court: Subject to that showing you may 
answer the question. 

The Witness: Yes, I seen one, but it wasn’t pub- 
lished before the First World War. 

The Court: That is a matter of showing on the 
part of counsel. He stated he would connect it up. 
Do you see one that resembles it? 

The Witness: It doesn’t resemble mine. 

The Court: Similar to it? 

The Witness: No. Yes. The picture of it in 
itself doesn’t resemble mine, but the elements in 
there are very close to it. In fact, a patent was 
rejected on this in Italy on account of a patent I 
had prior to this—the application—and they turned 
around and patented it in France. [87] 
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The Court: Would you answer counsel’s ques- 
tion? That is the answer, I assume. 

Q. (Mr. Trabucco): You had in the old ma- 
chines that were manufactured in Italy in 1915, say, 
devices which cut the ravioli, sealed the edges, and 
prevented the interior part of the ravioli from 
escaping through the sealed edges, is that not true? 

A. Yes, but that it was made in 1910. 

Q. The statement you previously made to the 
effect that you were the first to make an automatic 
ravioli machine is not true? 

A. It is true, because this machine here was 
made after mine. 

Mr. Trabueco: That is all. 

The Court: You refer now, so the record may be 
clear to a specific illustration ? 

Mr. Trabuceo: I will introduce this for identi- 
fication. 

The Court: It may be marked for identification. 


(The document referred to was marked 
Defendants’ Exhibit A for Identification.) 


Mr. Franklin: I will object to that. 

The Court: Objection overruled. 

Mr. Franklin: If it is offered for the purpose of 
invalidating—— 

The Court: He is showing prior art. 

Mr. Franklin: The state of the art. Very well. 

Q. (Mr. Trabueco): Did I understand you to 
say that the drawing which accompany your answers 
to defendants’ interrogatories were made from the 
small experimental ravioli machine ? 
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A. No. It was made from the last machine made 
by Bianchi over at Superba, the one that is now in 
actual use. 

Q. And it was made from your recol StiGtl of 
that machine, was it? A. Yes. 

Q. In your answers to the interrogatories, you 
stated that was the Marlo machine. 

A. Mr. what is the name? The witness that 
was over here, he told me it was exactly the same. 

The Court: Mr. Gierth? 

The Witness: That’s right. 

Q. (Mr. Trabucco): You were asked in Inter- 
rogator No. 7, 


““Precisely where in the alleged infringing 
devices of Achille Bianchi and Marlo Packing 
Corporation is there found the features set 
forth as new and patentable in response to 
paragraph 6 hereof 2’’ 


In answer you submitted these drawings. Where 
does the Marlo Packing Corporation fit into this 
picture ? 

A. The Marlo Packing Corporation fits into that 
because Mr. Gierth told me it was exactly like my 
machine—iny machine I had over there, so that is it. 
Besides that, it is exactly [89] the same as the one 
I got, exactly the same as the one with the Superba 
Packing Company. 

Q. The drawings were made from your conver- 
sation with Mr. Gierth, is that true, rather than 
from an inspection of the machine which was in the 
possession of Marlo Packing corporation ? 
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A. Yes, he explained me it was exactly like mine, 
only twice—larger. And from that information I 
deducted it is the same thing that I got. 

Mr. Trabucco: I think that is all. 

Mr. Franklin: Myr. Barili testified eoncerning a 
circular that was issued by the Riviera Packing 
Company. I had intended to offer that in evidence, 
and I will offer than in evidence. Any objection to 
that ? 

Mr. Trabucco: I don’t believe the foundation 
has been laid for that document to be introduced 
into evidence. It doesn’t show when it was printed. 

The Court: Is this it? 

Mr. Franklin: That is it. I didn’t know what 
had happened to that. I thought it was introduced 
into evidence. 

The Court: I don’t know in what manner this 
will aid the court in deciding the issues in this case. 
This seems to be a cireular emanating from the 
Riviera Packing Company, I assume, having to do 
with their organization, showing bottles with the 
Riviera label thereon; a cut or a photograph show- 
ing the rolling of dough, representing the pait of 
a machine. [40] I can’t see that it will aid or help 
the court, counsel, in any fashion. Will you make 
yourself clear on that? I may be wrong. 

Mr. Franklin: Mr. Barili has said that he was 
familiar with the Bianchi machine and he identified 
an illustration on there as a Bianchi machine, and 
that is an illustration of it. Now, I can ask Mr. 
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Barili where he got that from. 

Q. Where did that come from, Mr. Barili. How 
did you get possession of it? 

A. We asked for a photograph. 

Q. Asked whom? 

A. The attorney for the Riviera Packing Com- 
pany, and the attorney for the Riviera sent out this 
picture. He says it was the only they they had. 

Q. He gave that to you? De tes. 

The Court: It may be marked for identification. 
I will sustain the objection to the offer and offer it 
for identification. 


(The circular referred to was marked Plain- 
tiff’s Exhibit 8 For Identification. ) 


Q. (My. Franklin): Mr. Barih, yon were asked 
about this circular here that is marked for identif- 
eation A, that cut which is entitled, ‘‘Raviolara.”’ 
What do you know about that? 

A. What I know about that, that I was m ecor- 
respondence with [41] Mr. Mario Eecher, the name 
on that circular, the man that issued that eireular, 
a few years before I got my patent. I sent some 
photographs if he could sell those machines over 
there. Well, we came to an understanding that he 
was supposed to pay me a certain sum for the use of 
my Italian patent. My patent was already issued 
over there. So, between the time that we were cor- 
responding, something happened, in other words, 
the panic, the depression, 1932 or 1933. So he says, 
““We will have to resume these negotiations later, 
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because we couldn’t sell anything at present.” In 
the meantime from Milan, Italy, I received a letter 
from a party trying to negotiate with me on the use 
of that patent, and he says, ‘‘I understand that 
somebody asked for the drawing of your inven- 
tions,’ and he says, ‘“‘I don’t know for what 
reason.’’ He says, ‘‘I want to know if you applied 
for a patent in France,’”’ because somebody applied 
for a patent over here, and this machine—and he 
sent me a picture and he says the patent was re- 
jected, and therefore the patent was applied in 
France. And the patent, I understand that it was 
issued on that machine in France after my patent in 
Italy, a couple of years after. 

Q. Was this filed in Italy at the time your patent 
in Italy had been granted? 

A. After that. After that, my patent was issued, 
but it was rejected over there and it was applied in 
France. 

Q. (Mr. Trabueco): You say you made this 
invention in Italy? A. No. 

Q. What did you say about the machine having 
been patented in Italy, or attempted ? 

A. Patented in Italy. 

Q. Was this the machine that is shown on the 
drawing here? 

A. The machine that chowe on my patent here, 
the United States patent. 

Q. The same construction as patented over 
there? A. Yes. 
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Q. When was that? 

A. Between one and two years prior to the issu- 
ance of that United States patent. 

Q. When did you come into the United States? 

a Si? 

Q. When did you come into the United States? 

A. 1904. 

Q. Did you make your application for patent 
while you were in this country? 

A. In this country. 

Q. It was rejected in Italy, you say? 

A. No. It was allowed in Italy. 

Q. What year was that? 

A. Well, it was—I am not sure, but one or two 
years before I got the United States patent. [43] 

Q. Was that prior to the publication of this par- 
ticular folder? eek. 

Q. Suppose this was published in 1916 or 1917, 
would it have been prior to that time? 

A. It wasn’t published at all—ecirenlars. here 
wasn’t anything published about it. 

Q. Just what date was it you made your applica- 
tion in Italy ? 

A. I think it was about three or four months 
difference between the time I made the application 
in Italy and in the United States. The application— 
the United States application was pending for 
about eight years. In other words, I instrueted my 
attorney to leave it in as as long as possible. 

Mr. Trabucco: That is all. 

Mr. Franklin: That is all. 

My. Franklin: Call Mr. Cortopassi. 
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CARLO CORTOPASSI 
called as a witness on behalf of plaintiff; sworn. 


The Clerk: State your name in full to the court: 
A. Carlo Cortopassi. 


Direct Examination 
By Mr. Franklin: 

Q. What is your occupation ? 

A. Machinist. 

Q. Where are you employed? [44] 

A. Bianchi Machine Shop. 

Q. Do you know anything about the ravioli 
machine that was made for the Marlo Packing 
Company. 

A. I saw the machine over there. 

Q. What is that? 

A. You want to come closer—I mean, come 
close to me. Q. All right. 

A. I saw the machine. We built the machine 
over there. 

Q. It was built in the Bianchi shop? 

A. The machine was for the Marlo Packing 
Company. 

Q. It was built in the Bianchi Machine Shop? 

A. Bianchi Machine Shop. 

Q. And sold to the Marlo Packing Company? 

A. I don’t know sold to them. From the report 
I saw—— 

Q. Did you work on that machine? 

A. I did make many parts in all. The machine 
is pretty big, see? 

Q. About what date was that, do you remember? 
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A. The date? Q. Yes. 

A. Before the war, I guess, six or seven months 
—SiX or seven years ago. More than that. 

Q. Do you remember the construction of the 
machine, that is the rollers? 

A. I remember the rollers. Explain what you 
want. I know what the rollers—what they are. You 
have to make ravioli. [45] You have to have the 
roller. It can go different. 

Q. One of the rollers had pockets in it, had 
square molds in it, depressions ? A. Yes. 

Q. One roller. 

A. One is support. Another to adjust, like £0 
back. 


Q. One roller is adjustable ? 

A. One is adjustable. 

Q. One roller had the molds in it? 

A. Yes. 

Q. The other did not? 

A. No, the rolls they got—they got that same 
shape. 


Q. Do you mean that each roller had part of 
the mold in it, and they come together and made the 


complete mold ? A Nid. 
Q. The molds were in one roller complete, is 
that right ? A. Yes. 


Q. And no molds in the other roller? 

A. On both sides of that machine. The mold was 
on both sides. 

Q. In both rollers? DOES, 

Wee eet is, half of the mold in one roller and 
half in the other? AS tats it. 
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Q. When they came together, the made the full 
mold? A. Yes. [46] 

Q. There were cutters that went around the roll- 
ers, that went around one roller 

Mr. Trabucco: This is leading, vour Honor. I 
must object to it. It is obviously leading and not 
proper examination. 

The Court: It is leading, Counsel. 

Mr. Franklin: I just wanted to help him along. 

The Witness: If you want me to make a sketch. 

The Court: Make a sketch on the board. 

The Witness: That is all I can do. 

Mr. Franklin: You want to make a sketch? 

The Witness: To explain this (indicating on 
blackboard). Every roller got a 

The Court: This man has to take everything you 
say down. Speak out so he can hear you. 

Q. (Mr. Franklin): Where were the cutters, 
the cutters that go around ? 

A. No cutters. 

Q. Didn’t the rollers have something for cutting 
the dough into squares? A. No cutters. 

Mr. Trabueco: That is objected to—— 

The Witness: They come out, pressing—come 
out the ravioli—to cut the ravioli. 

Q. (Mr. Franklin): How do you get the ravioli 
into squares? [47] 

Mr. Trabucco: That is objected to again, your 

Honor. 

The Court: Objection overruled. 


Arthur E. H. Barili 91 


(Testimony of Carlo Cortopassi.) 

The Witness: I am the machinist. I got the 
order from my boss. He give me sample, the dimen- 
sions, give me—I make. I cannot tell to you what 
the operation. I never went out of shop to see the 
machine. The boss give the dimension. I make the 
rollers like the boss wanted, because I just make a 
different part of the machine. 

Q. (Mr. Franklin): You only made the 
rollers ? 

A. I made part of the rollers, because the rollers 
take a long time. The bench man make the machine. 
The man make—another man—many men work in 
the rollers. 

Q. You never saw the machine in operation 2 

A. Never saw it. 

Q. You never saw a ravioli come out of it? 

A. No. I work all the time in the shop. I don’t 
go out. 

Q. You say you never saw any cutters? 

A. No. 

Mr. Franklin: That will be all. 


Cross-Examination 


Mr. Trabucco: I have two or three questions. 

Q. Mr. Cortopassi, you say that machine you 
worked on was about seven or eight years ago? 

Eaees, sir. 

@. You do not know whether that was delivered 
to the Marlo [48] Packing Corporation or to the 
Superba Packing Corporation, or Meda Bros., in 
Sacramento, or to whom? 

A. I suppose the machine to Marlo Packing. 
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Q. How do you know? You don’t know that, do 
you? 

A. I cannot say where the machine went, 
because I am a machinist. The shipping clerk is 
something different. Suppose the machine, see, goes 
to Marlo Packing. It go to different parts. I am 
not the bookkeeper of the Bianchi Machine Shop. 


(Witnessed excused.) 


Mr. Franklin: Mr. Bianchi, please. 


ACHILLE BIANCHI 
one of the defendants, called as a witness on behalf 
of the Plaintiff; sworn. 


The Clerk: State your name in full to the court. 
A. Achille Bianchi. 


Direct Examination 

By Mr. Franklin: 

Q. You are the defendant, Achille Bianchi, in 
this suit, are you? A. Yes. 

Q. The defendant? A. Yes. 

Q. You built a machine for the Marlo Packing 
Company ? A. Yes, sir, 

Q. Will you state what the construction of that 
machine was, as [49] to the rollers? 

A. Yes, sir. What do you like to know? 

Q. How about the molds and the rollers, for 
instance. 

A. The mold? Q. Yes. 

A. "The molds are inside one of the rollers. 
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Q. On both rollers? 

A. Just in one, on particular, that machine 
there. 

Q. On that model machine? 

A. Yes, what we made, and both. 

Q. You made machines with rollers, with 
rollers, with molds——— 


Where are the annular cutters? 
Annular cutters—margins. Margin is on the 


A. (interrupting) Double, single, with none. 
Q. The axial cutters, where were they located ? 
A, Axial cutter located in one roller. 

Q. In one roller? eee ce eit, 

Q. Is that the roller that has the molds in it? 
A. No, sir. Q. It is a plain roller? 

A. Yes. 

Q. 

A. 


rollers with the pocket. 

Q. Roller with the 

A. (Interrupting)—Pocket, or the envelope, 
whatever you want [50] to call it. 

Q. By ‘‘pocket,’’ do you mean mold? 

A. Yes. 

@. The depression in the mold? 

A. Yes, sir. 

Q. That was the machine that was sold to Marlo 
Company? A. Correet. 


Q. Did you see that machine in operation ? 

A. Yes, sir. 

Q. Did it have a weight in the hopper? 

A. Never saw any. We never did put any. It 
isn’t necessary any. Not even the machine Myr. 
Barili claimed patented has any. 
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Q. Did you see any of the operators in the Marlo 
Packing use a 2x4 to push down? 

A. I wasn’t there when they did, if the did 
use it. 

Q. You did not see that? A. No, sir. 

Q. The lower ends of the hopper, were they ent 
to conform to the—— 

A. (Interrupting) Not necessary. They come 
down straight from the top to bottom, which the 
holes are very large size, by gravity. Will drop to 
the bottom without any counterweight or any block 
or any timber in it. And then yon cut down to 45 
degree. To the roller is no curve whatsoever. 

Q. How do you keep the dough from going out 
the edges of the [51] hopper? 

A. It can’t go out, because the gravity of the 
dough is tight to the center of the hopper always. 
The hopper has guards to protect the dough to fly 
out the rollers. 

Q. How does those guards go? 

A. That is the hopper, itself, which you see them 
on the picture we have here for proof. 

Q. Goes over the ends of rollers, does it? Does 
it go over the ends of the rollers ? 

A. It does, yes. 

Q. You built and sold a machine to the Riviera 
Packing Company did you not? A. I did. 

Q. Yes? A. Yes. 

Q. When was that? 

A. That was before the war. I tell you the 
truth, 1939 or 1940, something like that. 
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@. You don’t know the exact date? 

A. I don’t know the exact time. I don’t keep the 
exact time. 

Q. Can you identify this ravioli machine as the 
one you built and sold to Riviera? 

A. Well, I can identify up to a certain extent, 
but it is not clear enongh. As far as I could see to 
it, it is my machine. 

Q. On that machine, how were the rollers con- 
structed on that? [52] 

A. That, I won’t know it, because we made roll- 
ers of all types. We had rollers with pocket margins 
on it; and we had rollers with pocket only, and 
margin on the other; and we had rollers with pocket 
and margin, so I don’t know which one. ‘That is too 
far baek, and it is hard to remember. 

Q. You built them in different ways? 

A. Qh, yes, absolutely. Practically, I don’t think 
L built two machines alike. 

Q. Some of them, you had the cutters all on one 
roller? A. Absolutely. 

Q. And some you had annular eutters on one 
roller and Jongitudinal cutters on the other? 

A. I won’t say that. I won’t know there if I 
have done anything like that. It might be. I can't 
recall it. 

Q. Can you describe 

A. (Interrupting) Ican’t. If it was a year ago 
or six months ago, I would say yes or no, like I had 
the Marlo Packing machine in my shop to be 
cleaned out after the war. 
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Mr. Trabueco: It seems to me this questioning 
should be directed to some certain time, rather than 
generally speaking. There were machines made 
prior to 1940 probably which might be considered 
to be within the seope of this patent, but the defend- 
ant has not had any connection with those machines 
since they were sold. 

Q. (Mr. Franklin): Were they made after 
February 9, 1932? [53] That is the date of the pat- 
ent in suit. 

Mr. Trabueeo: That is again objected to, your 
Honor. 

The Court: Objection overruled. 

Q. (Mr. Franklin): Can you answer that? 

A. What? 

Q. Did you make—— 

A. (Interrupting): I made some before and 
some after 1932. 

Q. You made them in different ways after 1932? 

A. All different most of the time. We always 
improve on it. 

Q. You make some with the cutters spaced in 
different ways on the rollers? 

A. Well, yes, every type. According to the size 
of the roller. The cutter doesn’t mean anything. 

Q. On this Riviera machine did you have any 
adjusting means for adjusting the hopper? 

A. Absolutely not. Right in the machine, never 
did have any adjustment. I never attempted to put 
in any, in the first place, because it is foolish to 
manufacture such a thing in a mechanical point, 
because it doesn’t require. If it work in one posi- 
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tion, it should work right through n the same posi- 
tion without any adjustment. The adjustment is not 
required whatsoever. 

Mr. Franklin: I think that will be all. 


Cross-Examination 
By Mr. Trabuecco: 

Q. Did I understand you to say that on this [54] 
Marlo machine which I believe is illustrated in these 
photographs, and which at this itme I would like to 
introduce for the purpose of identification, that both 
cutters were 

A. (interrupting) One roller. 

Q. I believe you made a misstatement, if that is 


what your testimony is now. You said previously 
that they were on separate rollers. 

A. No, I didn’t say that. I said that it won’t 
matter where you put it. It will work just the same. 

Q. On this particular machine which is illus- 
trated on these photographs, are the cutters on one 
or two rollers? 

A. One roller, and the other roller has the mar- 
gin and the pocket, or the envelope. 

Q. Then your testimony is that the one roller 
has both the longitudinal and the circumferential 
cutters ? A. Yes, sir. 

Mr, Trabueco: That is all. 

The Court: It may be marked for identification. 


(The photographs referred to were marked 
Defendants’ Exhibit B For Idenification.) 
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Redirect Examination 
By Mr. Franklin: 

Q. Who was this machine made for, Mr. Bian- 
ehi, this exhibit ? 

A. Machine made from Bianchi Machine Shop, 
made for myself. 

Do you make ravioli? [55] 

No, I sell them. 

Whom did you sell that to? 

Marlo Packing Corporation. 

The Marlo machine? 

GMB GAS sbkelong, Sipe. 

On that machine, you say you have the annv- 
lar cutters. Where are those ? 

A. Iwill show you. The annual cutters are this. 
You see, this line here is a step, put out about 1/16 
ivon, the surface or the O.D. of the roller, and this 
side is zigzag, cutters which form the square on the 
ravioli, and this are the pocket, which I call pocket, 
of the ravioli, and this are the margin in both on 
this, and all the cutters is on the roller, this—they 
care to form the ravioli, and this—they care to eut 


O>OPOorO 


them in squares (indicating.) 
Q. You have all the molds and pockets in one 


roller ? A. Yes, sir, | 
Q. And no cutters on that roller? 
A. No, sir. 


Q. I understand you to say in some of the 

A. (Interrupting) I say I might have. I can’t 
remember back twenty-five or thirty years ago. 

Q. Idon’t want you to go back that far. Within 


Arthur FE. H. Barilt 99 


(Testimony of Achille Bianchi.) 
the last six years, have yon made any different from 
that? 

A. Yes, I made some rollers with the pocket, the 
margin, and [56] the cutter all in one roller, which 
we have a patent. I made it for the lady Mr. Tra- 
buceo has. 

Q. Did you ever make any with the annular eut- 
ters on one roller? 

A. Not that I remember, which is not necessary. 

Q. The axial cutters on the other roller? 

A. I can’t recall. Tt doesn’t matter a bit. You 
can put them any way you want to. 

Q. Did you ever do it that way ? 

A. I ean’t reeall, 

Mr. Trabueco: Specify the time, will you, please ? 

Q. (Mr. Franklin): Within the last six years. 

A. In the last six years I didn’t. I am pretty 
sure in the last six years I didn’t make any machine, 
at all. 

The Court: He stated he never made machines 
alike. 

The Witness: And the last six years I didn’t 
make any. 

The Court: You didn’t make any in the last 
SIx years? 

The Witness: No. 

Q. (Mr. Franklin): Did you make any since 
February 9, 1932 with longitudinal or axial cutters 
on the roller that has the molds in it? 

A. I don’t reeall. 

Mr. Trabuececo: That is objected to as meompe- 
tent, irrelevant, and immaterial, and not proving 
any—— 
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The Witness: I don’t recall back twenty years 
ago. 

The Court: One moment. [57] 

Mr. Trabuceo. He speaks of 1932. 

The Court: Counsel has made an objection. Are 
you directing his attention to any particular time? 

Mr. Franklin: I said after, I think, February 9, 
is the date of the patent in suit, 1932. 

The Court: Yes. 

Mr. Franklin: If he had made any rollers with 
longitudinal cutters on the roller that had the pock- 
ets in them. That goes to the question of infringe- 
muerte 

The Witness: That is pretty hard to an*wer 
that, because [ won’t recall if I did. 

Q. (Mr. Franklin): You don’t recall? 

A. No, sir, because I can only go back as far as 
any time specified that I could remember, and 
after that, I won’t remember. 

Q. Will you swear you did not make them that 
way ? A. No, I won't. 

Q. You won’t swear to that. Will you swear you 
did not make rollers with longitudinal cutters on 
the roller that had the pockets in that machine for 
the Riviera Packing Company ? 

A. Iwon’t swear to that, either. 

Q. You won’t swear you did not? 

A. No. Why should I swear when I am not posi- 
tive? Tam not that kind. 

@. I don’t ask you to swear to anything about 
which you are not positive, but you don’t know, you 
won’t swear one way or the [58] other? 

A. I can’t if I am not positive. 


) 
: 
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Q. Do you know where any of the cutters were 
on that machine that you built for the Riviera Com- 
pany ? 

A. It must be a cutter. Without the cutter, you 
won’t have the separation of the ravioli. 

Q. You had the cutters, but I am asking do you 
remember which rollers you had the cutters on? 

A. That is another question. I can’t remember. 

@. You can’t remember? 

A. No. It isn’t an item I have before me day 
and night. It is something that I had before me ten 
years ago. I can’t remember now. 

Q. Do you remember that machine that was sold 
to the Superba Company ? 

A. No. That is still too far. 1929 I built the first 
machine for Superba. 1927 I started and I delivered 
it in 1929. 

Q. Do you remember discussing the two rollers 
with Mr. Barili that were made for the Superba 
machine? Do you remember that? 

A. JI don’t recall. Not Mr. Bayrili, never. Barili 
never talked to me whatsoever. It is all an imagi- 
nary story that I heard so far this morning. 

The Court: What is imaginary? The supposed 
conversation you had with hin? 

The Witness: I didn’t have no conversation. 

The Court: Did you have any agreement with 
him where you said you would not make the 
machine ? The Witness: No, sir. 

The Court: You deny that? 

The Witness: Yes, sir. 
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Q. (Mr. Franklin): Was this Marlo machine 
sent back to your factory for repairs? 

A. No, sir. It was sent back to be cleaned after 
five or six years. It was in the shop during the war. 
They didn’t have no occasion to manufacture rav- 
ioli, and the machine got rusty. It was impossible 
to use it again, so they sent it back to me so I can 
do the proper cleaning. 

Q@. Were there some repairs made? 

A. When you clean it, 1f vou see something that 
wear out, you put a new part in it. 

Q. Was there something wrong with the 
scrapers? 

A. There was no such thing a seraper, niver 
heard any scraper in the ravioli machine. The 
scraper only work in hand machine. You have to 
scrape the tip after you dirty it. 

Q. Isn’t there a scraper for scraping dough off 
the roller? 

A. No scrapers. We don’t use no scrapers. 
Don’t need no scraper. Never heard of it. 

Q. Do you remember the Superba machine, 
whether there was a scraper on that, nor not? 

A. Which Superba? Going back 19292 I can’t 
remember. [60] 

Q. Don’t you remember that small machine that 
was used in the Exposition ? 

A. Made in 1937, delivered in 1939, delivered to 
the Exposition of San Francisco—worked in the 
Exposition all the time in demonstration, just for 
demonstrating our ravioli, how it is made, to the 
people. 
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Q. Do you remember how those cutters were on 


that ? A. Nomi can't. 

Q. You don’t remember any scraper on that 
machine. ASME Noel cant. 

Q. That small machine? A. No. 


Mr. Franklin: J think that is all. 
Mr. Trabuceo: That is all at this itme. 


(Witness excused.) 


Mr. Franklin: I would like to reeall Mr. Barili 
for a detail. 


ARTHUR E. BARILI 


recalled for Plaintiff, previously sworn. 


Direct Examination 
By Mr. Franklin: 

Q. Mr. Baril, how did you learn about the 
Superba machine? 

A. I learned about that infringement from the 
Patent Office, United States Patent Office. I had 
the patent printed there [61] and once I was notified 
that my patent was allowed, but it might take 
twenty days before it was issued, due to the fact 
that you had to go through the examiner on account 
of possible interference, and the party that was 
interfering was Pietro Muzio. He was the president 
of the Superba Packing Company at the time, and 
he was the one with the machine. The machine was 
sold to them prior to the time Mr. Bianchi made 
them a machine. So that led me to believe that 
another machine was made. So I came to San Fran- 
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cisco, and I went down to Mr. Bianchi’s shop, and 
all the parts here and there on the floor, all num- 
bered with paint, evidently was trying to copy, but 
the machine was already built and was in operation 
at the Superba Packing Company at the time. So 
we came to an arrangement with Superba Packing 
Company. They gave me a certain sum to give 
them a license, and they gave me the machine back, 
and—in Los Angeles—the machine I built. I took 
one machine. I think it was $500. 

Mr. Franklin: That is all. 


Cross-Examination 
By Mr. Trabueco: 

Q. You say that was before your patent was 
issued even ? 

A. The patent was allowed when I heard that. 

Q. It had not been issued ? 

A. But it would have taken about twenty days 
before it was issued, as it had to go through the 
law examiner. [62] 

Mr. Trabucco: That is all. 


(Witness excused.) 
Mr. Franklin: I think that is all. We rest. 
Plantiff rests 


Mr. Trabucco: There is probably a basis for a 
nonsuit, especially against the Marlo Packing Cor- 
poration. There isn’t any evidence whatsoever show- 
ing they have used an infringing device. However, 
I presume you would like to have 
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The Court: I would like to hear the whole 
nature of your defense. You can reserve your 
motion. 

Mr. Trabuceo: At this time, your Honor, [ would 
like to introduce in evidence a certified copy of the 
file wrapper and contents of the Arthur E. Hi. 
Barili patent No. 1,844,142. 

The Court: May be marked as Defendants’ Ex- 
hibit next in order. 


(The document was received in evidence and 
marked Defendants’ Exhibit C.) 


Mr. Trabneco: I will next offer the D. M. 
Holmes patent No. 518,454, dated Apri] 17, 1894, 
entitled, ‘‘Machine for Forming Articles of Pastry 
or Confectionery.” 

The Court: May be marked Defendants’ Ex- 
hibit next in order. 


(The document was received in evidence and 
marked Defendants’ Exhibit D.) 


Mr. Trabueeo: I also offer in evidence a copy 
of letters patent, No. 1,094,321, granted April 21, 
1914, to E. Evans, [63] this patent being offered 
for the purpose of showing annular cutters on one 
roller and axial or transverse cutters on the other 
roller, the two sets of cutters cooperating to eut the 
dough into squares. 

The Court: Defendants’ next in order. May he 
appropriately marked. 


(The document was received in evidence and 
marked Defendants’ Exhibit FE.) 
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Mr. Trabuceco: Next I offer in evidence the 
United States patent issued to R. Oleri, No. 1,479,- 
925, entitled, ‘‘Cylindrical Ravioli Shaper, Sealer 
and cutter.’’ This patent was a combined device for 
cutting ravioli and sealing their outer edges. The 
cutters are arranged circumferentially between the 
molds and also longitudinally, and these cutters 
cut the ravioli dough into the required shape. 

The Court: Defendants’ Exhibit next in order. 
May be marked. 


(The document was received in evidence and 
marked Defendants’ Exhibit F.) 


Mr. Trabueco: Mr. Bianchi, will you take the 
stand ? 


ACHILLE BIANCHI 
ealled as a witness on behalf of Defendants, having 
been previously sworn, testified as follows: 


Direct Examination 
By Mr. Trabucco: 

Q. What do you manufacture, Mr. Bianchi? 

A. Ravioli, macroni machinery, tamales; num- 
erous machinery. 

Q. How long have you been engaged in this 
business ? 

A. For myself from 1922. 

Q. Are you familiar with most of the equip- 
ment commonly used in the commercial and house- 
hold manufacture of ravioli? 

A. Yes, sir. 
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Q. I will show you a copy of the Oleri patent 
and ask you if you have ever seen this device 
before. 

A. Yes, that is what they eall family used 
deviee which will form the ravioli and cut it in the 
same operation, whieh I think I have made more 
than one roller for this person here—the patent 
years ago, mavhbe twenty years ago. 

Q. 1924? A. More than that. 

Q. I will show von a number of photographs 
marked Defendants’ Exhibit B For Identifieation, 
and ask you if you ean identify the machine that is 
illustrated on these photographs. 

A. Yes, this machine 1s made by me. This 
machine is a ravioli machine seen side view which 
distinguished the hopper whieh is a straight hopper, 
high enongh to contain enough filling so that the 
gravity will press in the poeket of the rollers with- 
out any substantial inerease in the weight, or any 
other device. 

Q. Was that a machine sold to the Marlo Pack- 
ing Corporation ? 

A. Yes, sir, this is a machine made for Marlo 
Packing, the way [65] I can see it here. 

Mr. Trabueco: I offer these photograph in evi- 
denee. 

The Court: They may be received and appro- 
priately marked as Defendants’ next in order. 


(The photographs previously marked Defend- 
ants’ Exhibit B For Identification were there- 
upon received in evidence. ) 


108 Achille Bianchi et al. vs. 


(Testimony of Achille Bianchi.) 

Q. (Mr. Trabueco): Referring to those, you 
will notice there are small numerals placed on the 
right-hand corners. Will you identify those various 
views that are shown on the various photographs? 

A. You mean calling letter ‘‘A’’ as the side view. 
In this side view, you can see the two calibrating 
breaks—the two calibrating breakers which the 
dough come through. 

The Court: Calibrated? 

The Witness: Breaker. Which the dough come 
from this point, here, indicating they put a roll 
which is very thick, the dough, and this calibrate it 
down to the thickness. 

The Court: You set the calibration in advance? 

The Witness: In advance. Some might require 
ten thousand thickness, the dough, some maybe 
fifteen, and twelve, and so forth. Also, you ean see 
the side of the hopper. which is a straight up-and- 
down with 45 degrees to the roller; and my name 
shown on the side of the machine—Bianchi Machine 
Shop, 221 Bay Street. Photograph B: You will see 
angle side of the machine, left angle, with part of 
the hopper [66] side and front of the hopper, part 
of it, with one complete calibrating break which 
consists of two rollers and part of the roller which 
has no pocket, but has a knife from run of the 
rollers to the length of the rollers, and also the 
motor which will drive the same machine, and belt 
that takes the product out of the machine. 

Photograph C: You will see the hopper and the 
right-hand roller with pocket, but no knives im 1m 
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My name in the hopper. The hopper, the same as [ 
explained it before, straight down to the rollers 
with 45 degrees to the center of the roller. 

Photograph D will show also part of the roller, 
top and bottom, which hasn’t got no pocket, but 
contain knife on the length of the roller and the 
run of the roller, which will eut squares of ravioli, 
and the hopper on the left-hand side, with my name 
on it, coming down straight up and down with 45 
degrees to the center of the 1oller, resting stationary 
on a piece of angle. 

Q. (Mr. Trabucco): Referring to photograph 
E, deseribe the construction and location of the 
rollers: A. You mean FE. or B? 

Qo Ek. 

pemiecicdt lave no E. Oh, I am reaching for 
that now. In regard to photograph E, we will sce 
clearly on top of the roller with two angle cn each 
side of the roller, which will [67] hold the hopper 
stationary, no adjustinent whatsoever with it. One 
rolicr contain only the pocket and the margin, so 
they wil form the pockets of the ravioli and squeeze 
the dough together to form a solid margin between 
two sheets of dough. 

Q. On that particular photograph, it is clearly 
shown, is it not, that one of the rollers has both sets 
of eutters on it. The other has no cutters whaiso- 
ever on it. 

A. No, sir. And one roller has all the cutters 
and 
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Q. Are these rollers in contact with one an- 
other? 

A. They could never be in contact, because if 
they are in contact, the ravioli would be all sepa- 
rated by one by one, which by gravity, they would 
never drop out of the pocket. 

Q. Then it is necessary that these rollers be 
separated ? 

A. <A few thousandths opening so it will mark 
it close enough so they will naturally break off im 
a point, but they are not cut right through. They 
couldn’t be, otherwise each ravioli would remain 
in those pockets and you will have to take it out 
by hand. 

Q. Referring to photograph B,. will you describe 
the construction of the hopper? 

A. B, you say? 

@O. Or Dp; 

A. The hopper consisting of square or rectangu- 
lar box resting on top of the bearings of the ma- 
chine, two piece angle—no adjustment. 

Q. Is the hopper adjustable as to height? [68] 

A. No, sir, the two angles screw on top of the 
bearings of the two rollers, and there is no such 
thing as any adjustment. 

Q. Docs the bottom of the hopper conform to 
the contour of the rollers? 

A. No. Clearly seen and on all the machines I 
have ever made, no such thing as concave with the 
rollers, or going down 45 degrees, or near to that 
degree, to the center of the roller. 
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Q. Those sides of the hopper are not straight 
as shown in the Barili patent? 

A. No, they also go down to 45 degrees to the 
roller. 

Q. On any of your machines have the rollers 
deen made in sections or in one piece? 

A. All one solid casting, and they are machine 
grooved for the work you want to do and the size 
required for the customer. 

Q. Have any of your ravioli machines been 
equipped with weights inside the hopper? 

A. Never, which it isn’t necessary. 

Q. Have any of your hoppers been adjustable? 

A. Never. Never did so, because how ean they 
adjust the hopper? The man that makes ravioli, 
he wouldn’t know if you ask him to raise it or 
lower it, put it sideways or lengthways, you will 
have to give him the machine 100 percent perfect, 
whieh he will take care of you after that, perfect 
the machine properly. 

Q. You have seen the drawings that accompany 
the plaintiff’s [69] answers to defendants’ inter- 
rogatories, have vou not? 

A. Yes, sir, I saw the print. 

Q. Did you ever construct the machine that is 
illustrated on those drawings? x. No. 

Q. That is not of vonr manufacture? 

A. No similarity, whatsoever. 

The Court: Point out the dissimilarity. 

The Witness: The dissimilarity is this. The 
dissimilarity 


© 
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The Court: Take the hopper, for instance. 
The Witness: Is the hopper that is made con- 


cave with the rollers 

The Court: Not at a 45-degree angle? 

The Witness: Is not straight 45, but concave 
to that, which it does not show any opening there. 
Mine has at least a three-inch opening which to 
fill in the rest like in the middle, in a free flow 
state, and this here, probably in this type, they 
might have to have some way to come through a 
small pocket there. Besides that, we have some 
kind of tool post on one side—I don’t know if on 
both sides—which insure support of the hopper 
with bolts which looks like an adjustment for some 
kind. 

Q. (Mr. Trabucco): Referred to in there as 
being adjustable? A. It might he. [70] 

Q. For the purpose of adjusting the height of 
the hopper? 

A. I never done such a thing like that, and, 
furthermore, we kept this roller here way back as 
far as possible to give the dough a chance to con- 
form themselves, not to be coming out after the 
squeezing from the larger dough to the smaller 
dough, and interfering with the filling times. 
Then, it erystallizes a little bit, the dough, so it 
will be keeping move uniform after they form on 
the ravioli. Furthermore, this ravioli is coming 
out with a double packet which Riviera—Marlo 
Packing Corporation has only the pocket in one 
side, but this is shown with double pocket. 

The Court: I understand. 
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The Witness: And now the rollers they were 
close one to the other one, this shape, that the man 
made the drawing here which I think is Engineer 
Arturo Barili, this ravioli won’t hang up one 
against the other, but will drop, because are caught, 
naturally, which will never work, and if they hang 
up, that means they are going to run against the 
roller and go around and around several times and 
make a mess out of it. 

The Court: They look like sausages. 

The Wittiess: That’s right, sir. They are 
formed, but not cut completely through, so they 
come out and get in this conveyor, then, according 
to the speed of the conveyor will separate farther 
out, will put the next conveyor a little faster, and 
they all separate, and there is no place to separate it 
here, [71] because they will remain. 

The Court: Are they sold in sheets finally? 

The Witness: Semi sheets, square, that is, for 
family use, and for cannery, they will—for cannery, 
they separate it and put them in eans for canning. 
And this here, for selling fresh, they are sold in 
rectangular boxes which contain 72 ov 75 ravioli to 
each box. ‘They prefer to have them to keep their 
form and keep together, that they will be casy to 
pack in the box for selling purposes. 

Q. (Mr. Trabueco): That machine is not 
shown on the drawings, is not similar to the one 
you see on the photographs? 

A. No. The motor is the same which they 
manufacture there. 
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Mr. Trabuceo: I believe that is all. Just a 
minute. 

Q. I will show you this pamphlet or sheet which 
is marked Defendants’ Exhibit A For Identifica- 
tion, and ask you if you can identify it. 

A. This form, or whatever you want to call ie 
I pick it up myself in my own country, where I 
born, Milan, Italy, after World War T, before I 
was discharged from the United States Army and 
took it to America. 

Q. What vear? 

A. 1919, and took it to America, myself, in my 
personal possession. 

Q. On that pamphlet are a number of ravioli 
machines. 

A, One ravioli machine—different type of ravi- 
oli made in a [72] different name, square, rec- 
tangular, or triangular, or other stuff, but the 
ravioli, itself, is square—the only one square. 

Q. When did you first have knowledge of 
machines of that type? 

A. This is the first time I ever saw a machine 
of that type. Of course, we made machines by 
hand, or with rollers, one roller or two rollers, or 
wood rollers—more of family affair. No such thing 
as a big market. They have to do for lifting ravioli 
those days, and this is the first one. 

Q. Various tvpes of machines, are there not? 

Ae WMat’s right. 

The Court: Is this a hand machine? 

The Witness: They are all on motor—motorized. 

The Court: This has a belt? 
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The Witness: Yes. 

The Court: Runs off a belt? 

The Witness: Yes. 

Q. (Mr. Trabueeo): IJ will show you another 
patent which was issued in 1917 to Tommasini. 

I will ask that this be marked. 


(The document was marked Defendants’ 
Exhibit G For Identification. ) 


The Court: TI notice on this machine on the cir- 
eular you received in Italy, it has a press at the 
top. Is that to force the [73] 

The Witness (Interrupting): That’s right. 

The Court: You work on gravity ? 

The Witness: I am working on gravity. Mine 


is 12 inehes by 24 inches long. This is only a ques- 
tion of six inches wide and six inches lone. The 
gravity is not enough. 

Q. (Mr. Trabueco): We have in this ‘Tom- 
masini patent another type of automatic ravioli 
machine, showing two rollers and eutters on each 
roller. 

A. That’s right. This is another ravioli made 
in a different form, like half-moon, for instance. 
It isn’t a square one, but is the same principle. 

The Court: The record may not reflect this: 
What is the depth of the so-called pockets? 

The Witness: The depth of the pockets consists 
on the order of the customer. If a customer wants 
to put, say, 50 ravioli in a can, another eustomer 
wants to put 60 
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The Court: You have different type rollers? 

The Witness: Different types. You have to 
give him the capacity or size of ravioli, so there 
will be so many going in the can, according to the 
size of the can. 

Myr. Trabuecco: That is all. 


Cross-Examination 
By Mr. Franklin: 

Q. On this Exhibit A For Identification vou 
say all of those are ravioli machines? 

A. No. [74] 

The Court: Only one. 

The Witness: Only the ravioli we are talking 
about. The only one I could see is this one, here 
(pointing), the one with the cross on it. 

Q. (Mr. Franklin): Entitled, ‘‘Raviolara’’? 

The Court: They all have relationship to paste 
products, macaroni? 

The Witness: Yes, the same thing I put out, 
mvself. 

Q. (Mr. Franklin): Regarding the position of 
the cutters, it is immaterial whether you have them 
all on one roller, or the annular cutters on one roller 
and the longitudinal cutters on the other roller, is 
that right? ; 

A. Is immaterial in which you mean? As means 
of working conditions ? 

Q. Yes, for cutting them into squares. 

A. It is immaterial, yes, sir. 


ee 
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Q. You can put them all on one roller or you 
can put circular cutters on one, straight cutters on 
the other? Ae Correct. 

Q. And they will cut it into squares and they 
will perform the same function? 

A. That is the last operation. The form is 
already done. The cutting is the last operation. 

Q. And they will cut no matter which way you 
make them? 

A. We make most of the ravioli machines with- 
out cutters whatsoever. We make them just to form 
it and out they go in another [75] department— 
takes eare of the cutting of the ravioli. That is the 


large capacity ravioh maker—they won't use the 


eutters whatsoever on the ravioli machine. They go 
out of the department eompletely, through the con- 
veyor system. 

Q. That is another svstem. Ailes: 

Q. So far as these particular machines are con- 
cerned, you do have circular or annular cutters and 
straight cutters, axial cutters, and longitudinal ? 

A. You have to have mobile—stationary—you 
have to have some kind of cutter. 

Q. They will operate no matter which way you 
put them on the rollers, whether vou put them all 
on one roller? 

A. Yes, sir, it don’t make any difference. 

Q. The only difference between yours and your 

rollers and Barili’s rollers in this patent is you 
| put all the cutters on one roller? 

A. Yes. 
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Q. That is the circular cutters? 

A. Sometime we don’t put none at all on any 
roller. We use outside cutters. 

Q. If vou are doing your cutting outside? 

A. Yes. 

Q. The only difference then is the transportation 
of the axial cutters over onto the other roller that 
has the annular cutters [76] on it, the difference 
between yours and Barili’s? 

A. I don’t know what Barili has. 

@. You have never seen Mr. Barili’s? 

A. I don’t think so. 

Q. Can you read drawings? 

A. Yes, sir. 

Q. Can you read this drawing ? 

Mr. Trabuceo: Let him understand the question 
when he gets through with that. 

The Witness: That drawing, he has some lining 
in the long ways of the roller and lining in the run- 
way of the roller, the diameter of the roller, but 
he also has section of the rollers. 

Q. (Mr. Franklin): We are not going into 
that. Iam just going into the entters. 

A. This is not a eutter completely, because the 
roller does not come close enough to eutter. You 
see, they come down in the form of a chain. If they 
were cut in, they would drop more like a drop 
forge. 

Q. I am speaking of the roller here. you see the 
axial cutters? Are those axial cutters there? 

A. Yes. 
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Q. Are those annular cutters, there? 

A. That’s right. 

Q. Which are numbered annular cutters 13, 14, 
and anxial cutters [77] 

A. (Interrupting) 16 and 15. 

Q. 16 and 15. All right. 

The Court: We will take a short recess. 


(Recess. ) 


Q. (Mr. Franklin): Can vou state just how 
the hopper is held on in position there, Mr. Bianchi? 

A. By two pieces of angle steel resting on top 
of the two bearings of the rollers, and the hopper 
rest on top of the angle. 

Q. Just rests on it? 

Bee yust rests on it. 

©: SAndeyou can lift it off? 

A. When vou wash it, vou will have to take it off 
to clean it. 

Q. Yon have the angle plates upstanding from 
the frame? 


A. No, they are screwed on top of the bearings. 
Q. They are secured? A, Wed sur 

@. On the bearings on the frame? 

om. Yes, sir. 

Q. Stationary, and the hopper 

A. (interrupting) Rests inside the angle. 

Q. On the upper edge? 

A. It doesn't meet the upper or bottom edge. 
Q. Rests on those plates? A. Yes. 

Q. And just rests there? [78] 

ma. hat’s Teht. 
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Q. And you can lift it off when you want to 
elean it out? A. That’s right 

Q. The hopper is detachable? 

A. Oh, yes, it has to be removed for washing it, 
cleaning. 

Mr. Franklin: That will be all. 

Mr. Trabueco: Defendants rest, your Honor. 

The Court: Step down. 


Defendants Rest. 


Mr. Franklin: I think that a motion for judg- 
ment for the plaintiff is in order, and the prior ar, 
that is shown here we contend does not anticipate 
the patent, because there is really no prior pate1 
that shows an automatic ravioli making machine, 
according to Mr. Barili’s testimony. This machine, 
here, that is set up in this publication was a machine 
that was made after a machine that he had. Any- 
way, that wasn’t set up in the answer for invalidat- 
ing the patent, and can’t be taken as evidence. 

The Court: Reference is made to Holmes, 
Evans, and also Oleri. 

My. Franklin: Yes. 

The Court: Let’s take up first the alleged 
infringement on the part of the defendant before 
we discuss the prior art. 

Mr. Franklin: Yes. Well, the testimony of the 
defendant [79] Bianchi shows that they made ai 
machine with rollers that had pockets and that had 
knives, or cutters, and he has testified that he has 
made them both ways, he has made them with eut- 
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ters on one roller alone, and pockets in the other 
roller alone, and some with rollers with cutters, 
part of the entters on the roller that has pockets 
and other cutters on the roller that hasn't the 
pockets. Well, it seems that that is broad enough 
to come within the scope of this patent, here, and 
he has testified that it is immaterial how you dis- 
pose those cutters, whether you have them all on 
one roller or part on one roller and part on the 
other, or annular cutters on one roller and axial 
cutters on the other, like Mr. Barili has them here. 
So the question of where you put these eutters is 
not material. 

The Court: Isn’t that a matter of mechani- 
cal 

Mr. Franklin: Equivaleney ? 

The Court: Yes. Proceed. 

Mr. Franklin: So there is a very elementary 
rule of patent law that transposition of parts or 
reversibility of parts does not avoid infringement. 

Now, with this Marlo machine, we have the one 
roller with the pockets in it, and no eutter on it. 
The other with both cutters, both axial entters and 
annular cutters. The only difference there betiveen 
the patent in suit is that all he has done, he has 
taken the axial cutters of this roller and put them 
on the other roller, just transposition [80] of those 
cutters. That has not changed the operation of the 
machine. It has not accomplished any. new or dif- 
ferent result. It performs the same funetion in 
substantially the same manner, and accomplishes 
the same result. There is identity of means. fune- 
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tion and result. It is a clear case of infringement. 
That is all we have to prove. 

And so I think that that is about all we have to 
say on the question of infringement, particularly as 
to this claim 4. 

Now, the attorneys for Superba Company recog- 
nized that Mr. James Naylor, one of our leading 
patent lawyers im San Francisco, and I might say 
on the Pacific Coast, recognized that and made an 
offer of judgment. So it seems to me this question 
of infringement is very clear. 

The Court: Wasn’t there a license agreement 
involved in that Superba matter? 

Mr. Franklin: There was a license on that early 
machine in 1932, and then the small machine came 
out later which was practically a duplicate of it, 
and that was admitted in their pleadings—said it 
was a miniature machine. And that is the machine 
from which the drawings were made which Mr. 


Barili, from his interrogatories, and from the infor- 


mation he got over the telephone from Mr. 
Gierth 

The Court: May I have the original letters pat- 
ent? I want to follow you as you proceed. [81] 

Mr. Franklin: Yes, this is my copy. IT think 
there is one the court has. 

The Court: 1 in evidence. 

Mr. Franklin: Take that Claim 4. 


“Tn a ravioli machine, a pair of inter-geared 
rollers, one roller having indented molds and! 
provided with axial cutters between said molds, 
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the other roller being made with annual periph- 
eral cutters adapted to be positioned hetween 
the molds of the first-named roller at the point 
of contact of the rollers, all the molds being 
spaced apart so as to provide a wide margin 
between the cutters and the molds, means for 
feeding sheets of flour paste to the rollers, and 
a detachable open bottom hopper for guiding 
stuffing to the paste sheets on the rollers.”’ 


Exception was taken to the question of point of 
contact of the rollers. That is a statement that 
should not be taken literally, that they actually 
contacted. It means that the point where the rollers 
come closest together. That is the only way to read 
that, because certainly the machine would be inop- 
erative if they were in actual contact. That must 
be construed to be within such contact. within such 
nearness of contact, as to permit the ravioli to go 
through the rollers. Certainly, that isn’t the inten- 
tion of the patent, and the patent should not be 
given such a literal construction as that. because 
Fig. 4 shows that there is a slight space between 
the two rollers, as measured by the depth of the 
knives, and that small space permits the ravioli to 
go through. That is also shown in Fig. 8, showing 
the ravioli to go through. Of course, the claims 
have to be construed in accordance with the specifi- 
cation and the drawing. That is a very poor expres- 
sion there, and could have been improved upon, but 
still that claim should not he held literally to a 
statement which obviously means that the rollers 
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come at the closest point there together, that the 
cutters are adapted to the position between the 
molds of the first-named roller at the point of con- 
tact of the rollers. 

The Court: What would be your interpretation 
of point of contact? 

Mr. Franklin: Point of contact would be at the 
nearest point at which the rollers came together. It 
would be the cutters do contact. We might say 
when you speak of the roller and the cutter bemg 
part of the roller, it is a pomt of contact, because 
the annular cutters, 12-B, 12, 18, do come practi- 
eally in contact. 

The Court: On this diagram, they are shown 
in contact, aren’t thev? 

Mr. Trabuceco: The rollers, themselves, are not 
in contact. The eutters contact the rollers. 

My. Franklin: Yes, they contact to cit 7aie 
ravioli into squares, and there is a httle space, but 
there is a point where [83] these rollers come near- 
est together, and that is what was meant, at their 

nearest point where they are closest together. 

So, the Marlo machine has all the elements of 
that claim. There is nothing more than a transposi- 
tion of parts. Of course, it says that the ‘‘detach- 
able open-bottom hopper.’’ Well, there was some 
question about detachable, but My. Bianchi has just 
testified that the hopper rested on a stationary part, 
and you could just lift it right off. If that isnt 
detachable, I don’t know what detachable means. 

As for the weight, claim 3 specifies a weight. 
Well, of course, they may not use a weight, but 
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there has been testimony, I think, here by Mr. 
Barili to the effect that he was informed that they 
used a 2x4 to force the filling down if it doesn’t feed 
fast enough, and that using a 2x4 or anything to 
push it down would be the equivalent of a weight. 

So I think at least claim 4 and claim 3 are 
infringed. They deny they made them in sections 
and they deny that the lower end of the hopper con- 
forms to the rollers, service of the rollers, but at 
least there is claim 3 and claim + in which there 
appears to be no question about infringement there. 
All the defendant has done, he has taken these axial 
rollers off of the axial cutters, of the roller that has 
the molds in it, and put them on the other roller 
with the annular cutters. All he has done is trans- 
posed one part, and it is vevy elementary in the 
patent law that transposition of parts does not [84] 
avoid infringement. 

I can cite a number of authorities on that. ques- 
tion which I do not have now, and I would lke to 
have an opportunity to prepare a brief of authori- 
ties. 

On the question of anticipation here, this Holmes 

' patent, as I understand it, it makes stuffed maca- 
roni, tubular pastry articles hike macaroni, and they 
are stuffed with material, and there is. no means in 
that patent for cutting ravioli into squares and for 
filling the ravioli, and for closing down the edges 
around the ravioli to hold the ravioli in the pocket. 

This Oleri patent, I would say, that it isn’t an 
automatic machine and Mrs. Oleri sued Mr. Baril 
on that patent, and I represented Mr. Barili, and 
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that case was dismissed—no infringement. There 
is an old rule in patent law. I don’t know whether 
T can quote it or not. ‘“‘That which imfringes if 
later, and if earlier anticipates’—Well, I would 
say that which does not infringe—I can’t apply it 
there, I am sorry. There is a rule to that effect, but 
if it doesn’t anticipate—Anyway, that case, that 
suit was dismissed, and it isn’t an automatic 
machine. It doesn’t have any means for feeding 
the dough in between rollers and for cutting them 
automatically. 

This Evans machine is a machine for manufac- 
turing of feeding cake. It has a number of cutters 
there on it, but those rollers on that are not con- 
structed in such a way as to [85] bring the ravioli 
down to the edges to form a flange at the edges 
where it closes in and leaves a pocket to hold the 
yavioli in. 

That Holmes patent does not show that feature. 
The mold is different, altogether. That is the Evans 
patent. The Holmes patent, that is a stuffed maca- 
roni patent. And those do not show it or anticipate 
the patent in suit, and neither does this publication 
here which Mr. Barili has given in his testimony, 
that that was subsequent to his machine, and he is 
not contradicted by anyone here. And, of course, 
this publication that I understand was picked up 
after the first World War, but it looks pretty fresh 
to me for a publication that is that old. Anyway, 
that publication was not set up as an anticipation, 
and to invalidate the patent in suit, so I think that 
the patent is clearly valid, in view of what art has 
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been set up, and is clearly infringed by having the 
identical elements with only one transposition of 
one element, and the claim 4 and claim 8, if they 
use a 2x4 to push down the material. 

The Court: What about the case of the Exhibit 
Supply Company vs. the Ace Products, a recent 
Supreme Court decision, to which reference was 
made by counsel? Are you familiar with that case; 

Mr. Trabuceo: That is particularly in point in 
connection with this claim No. 4. [86] 

The Court: No. 4, that is what I have in mind. 
After all, No. 4 is the basic. 

Mr. Trabucco: That is the only claim there 
would be any question about in this. There is no 
weight used. The hopper is not adjutable. 

The Court: No. To what extent, Mr. Franklin, 
do you regard the segmented roller as distinguished 
from the one piece, that is, the rollers in parts as 
distinguished from one casting? 

Mr. Franklin: Well, of course, that probably is 
a good way to make it. and thev say they don’t 
make it that way. It is immaterial. 

The Court: Aren’t you bound in the strictest 
sense under No. 4 under the authorities applicable ? 

Mr. Franklin: I would sav not. Of course, the 
patent is not limited to a particular way of that 
showing. That is only way that roller could be 
made. The roller could be made in numerous differ- 
ent way and claim 4 does not limit the roller to any 
particular way in which it is made. You are not 
limited in the claim except where there is some 
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specific statement it must be made that way. Claim 
1 brings that out, I think, one of these elaims: 


‘‘A plurality of cylindrical seetions and cir- 
cular knives of a larger diameter between said 
sections; in combination with—”’ 


Claim 1 would not be infringed unless it were 
shown that [87] the defendant made the rollers in 
eylindrical sections, which they say they do not, 
and that may be true. Of eourse, from those photo- 


graphs 
The Court: Claim 1? 
Mr. Franklin: Claim 1, ves. And that elaim is 
limited to rollers made in sections by claim 4. 
The Court: Claim 1 reads: 


“Th a ravioli machine, a cutting roller com- 
prising, a plurality of evlindrical sections and 
cireular knives of a larger diameter between 
said seetions; in combination with a second 
roller comprising, a series of evlindriea] sec- 
tions having convex annular beveled edges and 
a series of cylindrical disks fitting between 
said sections, the periphery of said disks hav- 
ing transverse grooves the edges of which are 
beveled—”’ 


Proceed. 

Mr. franklin: T will not maintain infringement 
of claim 1 for that reason, but I do maintain that 
elaim 4—— 

The Court: Do you abandon all of the other 
contentions ? 
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Mr. Franklin: Except as to 3 and 4. There has 
been some testimony that a 2x+ was used to push 
down the ravioli material, and if that were done 
that is equivalent to a weight. A weight and a 
spring are mechanical equivalents 

The Court: Doesn’t the defendant in the case at 
bar claim gravity as sufficient weight to bring the 
material into positions? [88] Wasn’t that the testi- 
mony of Bianchi? 

Mr. Franklin: What is that? 

The Court: With respect to No. 3, we have nar- 
rowed this down to claims 3 and 4. I recall Mr. 
Bianchi’s testimony, one of the defendants im the 
ease at bar, to the extent he testified and relied, at 
least the machine relied on the force of gravity to 
bring the material, the content of the ravioli, into 


position. 

Mr. Trabucco: That is correct. The testimony 
is that no weights of any kind or other extraneous 
means were used in the hopper. 

Mr. Franklin: That is what he testified. He 
didn’t know they were. But there is no one here 
from the Marlo Company that operated those 
machines to tell 

The Court: In No. 3, at the conclusion of the 
claim: 


‘“An open bottom hopper above the rollers 
for guiding stuffing to the paste sheets on the 
rollers, and a weight insertable in and loosely 
fitting said hopper for pressing the stuffing 
against the paste shecets.’’ 
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Mr. Franklin: That is shown in Fig. 1 of the 
patent drawing. 

Mr. Trabuceo: I shouldn’t think counsel would 
coutend that would be patenable anyway. 

The Court: You gentlemen, I assume, spend 
most of your waking hours in patent matters. I 
assume you, too, Mr. Franklin. [89] 

Mr. Franklin: Yes. 

The Court: And it would seem to me as if that 
might be a rather ridiculous contention. 

Mr. Franklin: Of course, the claim was allowed, 
and evidently gravity alone will not force it down 
sufficiently at times. I can conceive where that would 
be. Of course, sometimes this filling maybe of a 
different consistency. It may be thick, it may be 
thin. When it is too thick, you would have to have 
something to force it down to make it operate to 
the best advantage, and that is the information that 
Mr. Barili had. 

The Court: I think basically the claim under 4 
is the erux of this whole problem, isn’t that true? 
I regard claim No. 4 as the very crux of this case, 
if there be any problem at all. 

Mr. Trabucco: I would say so, too, but I don’t 
think there is any question as to claim 4. 

The Court: It is virtually narrowed to that. 

Mr. Trabuceo: Yes. 

Mr. Franklin: Yes. That is the claim on which 
the Superba judgment was offered on that, and 
that is also the claim on which infringement was 
admitted by the Riviera Packing Company, so 
there have been some pretty good lawyers that have 
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gone over this patent, and there seems to ‘have been 
unanimity among those [90] from which, we have 
brought suit before that claim 4 was infringed by 
the machines that were used in manufacturing 
ravioli, and they were both Bianchi machines—the 
Riviera Company and the Superba Company. 

I think we made out a clear case of validity of 
the patent and infringement. I think the judgment 
should be rendered in favor of the plaintiff, and if 
the court wants some authorities as to the question 
of transposition of parts and the equivalency and 
infringement, and things of that kind, I would be 
very glad to furnish them. 

Mr. Trabucco: Of course, this patent is suscepti- 
ble only of a very narrow construction, particularly 
in view of the rather difficult time the patentee had 
in the Patent Office. 

The Court: Six years. 

Mr. Trabueco: Not quite six years, but over five. 
And the continuous correspondence back and forth 
between the applicant’s attorney and, the Patent 
Office indicates he had a very difficult time in secur- 
ing the allowance of any claims, and, as.a matter of 
fact, I think counsel for the plaintiff:has Jost the 
gist of this whole thing, and why the patent was 
finally allowed, and that was because wide marginal 
spacing was between the cutters and the, molds 
which the defendant contended, or the applicant 
eontended sealed the ravioli at the outer edge. And 
that, I believe, is the reason why, for instance, claim 
3 was allowed, because the claim ‘specified [91] that 
there was a wide margin between the mold and the 
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cutter, and this margin sealed the paste together, 
the two sheets of paste together, so that the interior 
part of the ravioli could not escape. It stands to 
reason that the Patent Office would never have 
allowed a claim on the basis of a weight that was 
inserted in a hopper, because that is too obvious, 
anybody could think of that, a child could. That 
reason for the allowance of that claim was because 
of that particular provision in that claim, and that 
is one reason why I offered in evidence this Oleri 
patent to show the wide margins between the cutters 
and the molds, which sealed automatically and cut 
the ravioli material to prevent the interior part of 
the ravioli from escaping. 

In this particular case, your Honor, the court 
must be controlled, that is, the decision of the court 
is controlled hy the proceedings in the Patent Office, 
and by the authorities which interpret patents, and 
also in view of the prior art. The patent is quite 
limited in scope and in considering the entire ques- 
tion it appears quite obvious that the plaintiff has 
not made out a prima facie case. Of course, the 
evidence is more or less confined to the machine 
used by the Marlo Packing Corporation, and shown 
on these photographs. That is the only evidence 
we have that there might possibly have been some 
infringement. 

The Court: Of course, the plaintiff’s case was 
predicated [92] upon fleeting conversations he had 
with Gierth. 

Mr. Trabueco: Yes, whieh, of course, were rather 
vague and certainly nothing definite came out of 
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that conversation to predicate a charge of infringe- 
ment. Would you care to have me discuss all the 
claims, or claim 4? 

The Court: I think counsel bas virtually if not 
by expression by necessary implication, limited the 
contention now to claim 4. 

Mr. Franklin: Claim 4 is the 

The Court: That is my understanding of the 
problem. 

Mr. Franklin: Yes. 

The Court: I would like a discussion on that, 
Mr. Trabucco. 

Mr. Trabucco: All right. If the Court will take 
these photographs and follow me, I will be glad to 
read what I have here. 

The Court: Mr. Trabueco, did you provide 
opposing counsel with a copy of the memorandum 
you submitted to me? 

Mr. Trabuecco: No, I haven’t, your Honor. I 
have an extra copy which I will be glad to turn over 
to him. 


Claim 4 reads as follows: 


‘*In a ravioli machine, a pair of inter-geared 
rollers, one roller having indented molds and 
provided with axial cutters between the said 
molds, the other roller being made with annular 
peripheral eutters adapted to be positioned 
between the molds of the first-named roller.’ 


In that particular phrase we have the location of 
two rollers with one roller having indented molds 
and axial cutters, and the other roller having annu- 
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lar peripheral rollers and these cutters are adapted 
to the position between the molds of the first named 
roller at the point of contact of the rollers. 


‘tall the molds being spaced apart so as to 
provide a wide margin between the cutters and 
the molds, means for feeding sheets of flour 
paste to the rollevs, and a detachable open- 
bottom hopper for guiding stuffing to the paste 
sheets on the rollers.”’ 


This elaim is limited to a combination, including 
a roller having axial cutters and a second roller 
having annular cutters. The claim is further lim- 
ited to a strneture wherein the rollers are in c¢on- 
tact with one another. 

In the machine manufactured hy defendant 
Bianchi and sold to defendant Marlo Packing Com- 
pany, and shown on these photographs. the axial and 
annular cutters are both on one evlinder, the other 
evlinder having only the molds thereon. In the 
machines manufactured by Bianchi the rollers do 
not contact with one another. There is no infringe- 
ment of this claim since the accused machines do 
not embody the structures set forth and described 
therein. 

In determining the question of infringement, it 
is well to keep in mind the well-recognized doctrine 
stated as follows in DeCew vs. Union Bag & Paper 
Corporation, 57 Fed. Supp.. 388. at page 395: [94] 


“The claims, as the measure of the inven- 
tion, not only define the limits of the patent 
monopoly, but also determine the scope of the 
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art, and these boundaries, established by the 
patentee, may be neither extended nor short- 
ened to meet the exigency of a particular situ- 
anoem” In White vs. Dunbar, 119 U. 8. 51, 
the court stated: 


‘‘Some persons seem to suppose that a claim 
in a patent is like a nose of wax which may be 
turned and twisted in any direction by merely 
referring to the specification, so as to make it 
include something more than, or sometimes dif- 
ferent from what its words express. The claim 
is a statutory requirement, prescribed for the 
very purpose of making the patentee define 
precisely what his invention is; and it is un- 
just to the public as well as an invasion of the 
law to construe it in a manner different from 
the plain import of its terms.’’ 


And in the same general effect, the case of Flow- 
ers vs. Austin-Western Co., 149 Fed. (2d) 955, the 
court states: 


‘Thus it is clear that each of the patents is 
one of improvement on a combination of ele- 
ments in prior use. In such a field the claims 
are not entitled to a broad and liberal construc- 
tion, but on the contrary, the range of equiva- 
lents includes nothing not substantially iden- 
tical with the means described in the patents, 
and the use of other known means, although 
equivalent in function will be excluded.”’ ‘ 
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And particularly applicable here is the rule as 
to claim interpretation set forth in Royer vs. Coupe, 
146 United States Supreme Court Reports 524: 


“The principle thus laid down is, that where 
a patentee on the rejection of his application 
inserts in his specification, in consequence, 
limitations and restrictions for the purpose of 
obtaining his patent he cannot, after he has 
obtained it, claim that it shall be construed as 
it would have been construed if such limitations 
and restrictions were not contained in it.”’ 


Also pertinent here is a ruling in McClain vs. 
Ortmayer, 141 U. S. Supreme court Reports 

The Court: I have read that. 

Mr. Trabueco: There is still another compelling 
reason why claim + must be held to be not infringed. 
An examination of the file history of the Barili 
patent, page 40, discloses that claim 29 was added 


after the patent application was filed. This claim 
specified that one of the rollers had molds with 
axial cutters between, and that the other roller had 
annular peripheral cutters positioned between the 
molds. The examiner rejected the claim on the 
ground that it was vague—page 41 of the file his- 
tory. The applicant Barili than canceled claim 29 
and substituted claim 31—file history, page 42, fol- 
lowing which the examiner again rejected the sub- 
stituted claim and required that the limitation at 
the point of contact [96] of the rollers be inserted 
before it could be allowed. The applicant then 
amended the claim by inserting the required limi- 
tation. 
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Now, under the well recognized principles in pat- 
ent law, an applicant by inserting limitations in a 
claim in order to secure its allowance, cannot later 
in a suit for infringement ignore these limitations 
and contend that an accused structure not having 
the limitations, infringes. The recent United States 
Supreme Court case of the Exhibit Supply Co. vs. 
Ace Patents Corporation, 315 U. S. Reports, 126, 
at page 136, is directly in point here. The facts are 
quite similar to those of the preseut case, and the 
legal principle involved is applicable here. The 
applicant, in the Ace Patents case, by amendment 
during the prosecution of the patent application, 
limited claim 4 i order to secure its allowance by 
inserting certain limitations as to the location of 
certain elements of the combination sought to he 
patented. 


The Supreme Court, in its decision, stated as 
follows: 

“Had elaim 7 been allowed in its original 
form it would have read npon all of the aceuse! 
devices since all of the conductor means com- 
plementarv to the coil spring are ‘earried hy 
the table.’ By stuiking that phrase from the 
claim and substituting for it ‘imbedded in the 
table’ the applicant restricted his claim to those 
combinations in which the conductor means, 
though carried [97] on the table, is also imbed- 
ded in it. By the amendment he reeognived and 
emphasized the difference between the two 
phrases and proclaimed his abandonment of all 
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that is embraced in that difference. The differ- 
ence which he thus disclaimed must be regarded 
as material, and since the amendment operates 
as a disclaimer of that difference, 1t must be 
strictly construed against him. As the ques- 
tion is one of construction of the claim it is 
immaterial whether the examiner was right or 
wrong in rejecting the claim as filed. It follows 
that what the patentee, by strict construction 
of the claim, has disclaimed—conductors which 
are carried by the table but not imbedded in 
it—eannot now be regained by recourse to the 
doctrine of equivalents which at most operate, 
by liberal construction, to secure to the inven- 
tor the full benefits, not diselaimed, of the 
claims allowed.’’ 


By applying the principles set forth in the Ace 
Patents case to the case at bar, it will be readily 
seen that Barili, in amending claim 31, now claim 
+, through the insertion of the words, ‘‘at the point 
of contact of the rollers,’’ abandoned any exclusive 
right to a combination employing rollers which were 
not in contact. In other words, anvone has the right 
to use forming and cutting rollers which are not in 
contact with one another. Defendaits have never 
manufactured or used a machine in which the rollers 
were in contact. On the contrary, [98] the rollers 
are appreciably separated in defendants’ accused 
devices. Claim 4 is not infringed. 

And further, of course, it is obvious that the 
defendants’ device does not come within the scope 
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of claim + since it hasn’t got the two rollers, one 
having the peripheral cutters and the other the 
axial cutters. It comes without the terms of that 
particular claim and, of course, the patent is only 
susceptible of a narrow construction. You can’t say 
that the doctrine of equivalents can be applied in 
this case, because it can’t. The patent is susceptible 
to only a narrow construction. The prior art antici- 
pates, as a matter of fact, the claims of this patent, 
and so far as equivalency is concerned, it cannot 
be applied here, at all. The plaintiff must at best 
rest on just exactly what this claim says, and that 
is all. He can’t broaden it in any regard. 

On the question of invalidity of the patent, I have 
some remarks to be made there. 

The Court: You direct attention to another 
phase? 

Mr. Trabucco: Yes. 

The Court: What is that? 

Mr. Trabucco: That is on the question of valid- 
ity of the patent. I don’t believe the patent is valid 
for one thing. Whatever slight improvements were 
made by Barili over the prior art are insignificant. 
For instance, the weight is one. The adjustable fea- 
ture of the hopper is shown in Holmes. [99] The 
Holmes patent shows two rollers which are forming 
and cutting rollers, and operate in the same manner 
as Barili’s two rollers. One is equipped with what 
might be termed the cutter and the other is plain, 
so that one roller cuts the sheets of paste which are 
stuffed with stuffing material and seals them auto- 
matically. 
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The Court: Is that a macaroni machine? 

Mr. Trabueco: It is an analogens art. It isn’t 
a ravioli machine, but it doesn’t have to be a ravioli 
machine to anticipate. It is an analogous art. I 
would like to go over this patent with vou, your 
Honor, if you care to. 

Mbe Conmt: You may. 

My. Trabueco: You might fellow my copy. 

The Court: By the way, My. Franklin, have you 
the record hefore vou made reference to by Mr. 
Trabneco in connection with the exaniner’s findings 
in the file history? Have vou the file history? 

Mr. Franklin: I don’t have it. 

The Court: You are thoroughly familiar with it, 
T assume, naturally having tried some of these cases. 

Mr. Franklin: Yes. 

The Court: This is the Holmes patent? 

Mr. Trabueeo: Yes. T would like to have the 
Kvans patent, too. It will he noted in this Evans 
patent that there are two rollers. one which has 
amuuar cutters. This [100] is an enlarged section 
of that, of those two rollers. This is one of them, 
and this is the other. This roller has the annular 
eutters which are shown here, too. They extend 
elear around this roller, and the other has axial 
cutters, a number of eutters, which is set between 
these annular cutters. These are the transverse 
cutters. This is looking at it from the end and this 
is looking at it right down on top of the drums, so 
that when these two drums rotate as shown here, 
the paste is held in position on top of the roller by 
means of these two plates on the ends of the drums 
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which contain the paste and which act as a hopper. 
Then the paste is fed between the two rollers and 
automatically cut into squares by these two sets of 
cuiters, one set being transversely arranged and 
the other set extending around the periphery of the 
other drum. 

The Holines patent, No. 518,454, discloses in Fig. 
1 two pairs of rojlers, d, d, which act to feed the 
paste or dough forward and also to form the dough 
into sheets of desired thickness. Page 1, lines 5 to 
6 of the Holmes patent. Then we have roller, e, e, 
for forming and uniting the sheets of dough, and 
these two rollers correspond to Barili’s two rollers, 
whieh also form and cut the sheets. The patentee 
Holmes’ description of the operation as forming 
and uniting rollers. He calls them forming and 


uniting, because they form the material and also 


unite it by pressing the two sheets [101] of material 
between which the stuffing is inserted, presses them 
together, and unites them. So the two sheets of 
semi-forms of paste are carried forward each 
toward each other upon the roller e and at the point 
where the two rollers e come in contact with each 
other the edges of the semi-tuhes or forms are 
brought into adhesive contact with the edges of 
opposite semi-forms, and these edges unite and 
thus complete tubes are formed. Holmes species 
in his patent that that action takes place. That is 
precisely what Barili does in his machine. He has 
two rollers which operate in opposite directions the 
same as Holmes does, and he cuts his material into 
certain forms and unites the sheets of paste together 
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to form a seal for the enclosure of the stuffing ma- 
terial. In that respect, there is really no difference 
whatsoever between the Barili device and the device 
shown in the Holmes patent. 

The hopper or filling device is shown on Holmes, 
that is shown by the letter i. It is possible to feed 
the stuffing material between the paste sheets as 
they pass over the rollers e, e. This hopper or reser- 
voir, as the patentee calls it, is adjustable. He 
specifies specifically it is adjustable—page 2, line 73 
to 94. It describes the adjustability of the hopper. 
And the cutters on the rollers, as stated, function to 
form the material into longitudinal tubes or enclos- 
ures for the stuffing material. Even the feature 
of [102] cutting these longitudinal members into 
sections is provided and shown in Holhnes’ patent 
in Fig. 11. One of those rollers has cross membei's 
on it which, when rotated, automatically cut those 
filled confections into certain lengths. In this 
respect, Fig. 11 shows that construction and lines 
102 to 114 describe their operation—page 3, lines 
102 to 114. The annular ridges on the rollers e, e, 
cut the joined sheets longitudinally and the projec- 
tions X (See Fig. 11, Holmes patent and descrip- 
tion on page 3, lines 102-114), ‘‘ceut them trans- 
versely.’’ So there really isn’t all of the elements of 
this Barili sheet fully shown in the prior art. What- 
ever minor changes that were made by Barili cer- 
tainly don’t come in beyond the scope of one skilled 
in the art. They don’t amount to invention, and I 
believe in the discussion IT have given the court, 
which I will elaborate on with additional authorities 
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if the court sees fit to accept them, I believe it is 
clear that whatever changes Barili has made do not 
constitute invention, and even if it is considered it 
is invention, as far as claim 4 is concerned, certainly 
there is no infringement, since the defendants’ ma- 
ehine has its cutters all on one cylinder, and the 
rollers don’t contact. 

The Court: Counsel argues on the theory of 
mechanical equivalent, is that true? 

Mr. Trabucco: That is what he contends, but, 
of course, in a matter of this kind, where a patent 
is only susceptible [103] of a very narrow construe- 
tion in view of the prior art 

The Court: Particularly in view of limitations 
imposed by the examiner. 

Mr. Trabueco: Yes, your Honor. 

The Court: Counsel? 

Mr. Franklin: The statement, you know, that 
this is a very narrow patent, that isn’t correct. 

The Court: Mr. Trabucco, pardon me. Before 
you advance into your argument, or your reply, 
counsel, although this may be immaterial, neverthe- 
less Mr. Franklin has made reference to the 
Superba Packing litigation. The attitude adopted 
by counsel with respect to the matter, I do not 
know whether it requires a response for the record 
or the court. Have you any response to make to the 
attitude adopted by Superba in connection with 
this litigation ? 

Mr. Trabucco: Well, of course, the settlement 
was entirely favorable to Superba. That made the 
proposition in order not to incur further expense 
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that if Barili could take judgment against them, 
but he would have to pay costs. Apparently they 
had entered into a contract with Baril in 1932 and 
hed paid for this machine already, so he couldn’t 
have proved any infringement as far as they were 
concerned, and so they got off the hook, you might 
say, by he having to pay the costs that they had 
incurred. 

The Court: There was a license and agreement 
entered into. [104] Reference is made to it im the 
pleadings. 

Mr. Franklin: There was a license agreement 
made with Superba that they could nse that one 
machine, and one machine only, but thev built the 
second machine that was used over at the Exposi- 
tion. And in that respect, Bianchi didn’t keep his 
agreement; and, of course, against the Superba, we 
realize that we couldn’t expect to collect much dani- 
aves out of a smal} machine like that, that had very 
little use. Our only reason for joining with Superba 
was to take that little machine out of circulation. 
There would have been a profit made on it and 
Superba was negotiating with another concern to 
sell that machine. On the question of paying costs, 
we didn’t pay the costs. Superba paid the costs. 
That statement is incorrect. 

Mr. Trabueco: I disagree with him, vour Honor. 

Ma. Franklin: We collected something like $25 
and we got an injunction against the Superba. That 
machine was taken out of circulation, and Mr. 
James Navlor represented the Superha people in 
that ease, and he is a very able patent lawyer of 
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San Francisco, and one of the best, I think. Now, 
saying that this Barili machine is nothing but a 
narrow machine, that isn’t true. It is really a pio- 
heer invention. It is the first practical and success- 
ful automatic machine for making ravioli and there 
is no other on the market. The only thing we have 
are those made by Bianchi, and they are [105] 
copies, with just slight changes. All that Bianchi 
has done, he has taken the axial cutters off of one 
roller and put them on the other roller, transposed 
just one part, and transposition of parts doesn’t 
avoid infringement. I would like to cite authorities 
on that. I have plenty of authorities to cite on that 
point. 

As for the wide margin which is specified, there 
has to be a relatively wide margim. We haven’t 
specified a particular dimension, hut that margin 
must be wide enough around the filling so that it 
will not come apart. Now, there has to be a sub- 
stantial margin around the edges, around all four 
edges of the ravioli to hold it in, to seal it effec- 
tively. That is the way all ravioli are made. You 
can notice all ravioli are made that way. They have 
ko be. 

The Court: What is the answer to the argument 
made by Mr. Trabueco with respect to the, or made 
as a result of the findings of the examiner? 

My. Franklin: I don’t see any limitations. Sup- 
pose he did? Nevertheless, if the defendant follows 
the construction, no matter how many limitations 
there are, it is an infringement, and claim 4 is. very 
clear. They have all the elements of claim 4. 
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The Court: The adoption of the language. 

Mr. Franklin: That statement at the point of 
contact, [106] there is really 

The Court: Mr. T'rabueco’s argument in sub- 
stanee is as follows: Following the doctrine of the 
Ace Patent case, a Supreme Court decision, to 
which reference was made, by applying the princi- 
ple set forth in the Ace patent case to the case at 
bar, it will be readily seen early, in amending claim 
31, now claim 4, through the insertion of the words 
‘Cat the point of contact of the rollers,”’ this is the 
vital part of the argument, as I gather it, “aban- 
doned any exclusive right to a combination employ- 
ing rollers which were not in contact’’; without 
passing it off with a shrug and a smile, what is the 
answer to it? Very often we smile and we shrug, 
but I would like to hear more eloquence about that. 

Mr. Trabueco: That is one of the points. There 
are two points on claim 4, and while— 

The Court: One is the cutters and one is the 
contact. 

Mr. Trabueeo: That is right. 

The Court: Two points. 

Mr. T'rabueco: That is correct: I want to correct 
my statement. I see from this copy of this judgment, 
costs were given plaintiff. 

The Court: I think the whole diseussion is imma- 
terial, beeause whatever conduct the co-defendant 
engaged in wouldn’t be binding on this defendant 
and res adjudicata with respect to any issues. [107] 

Mr. Trabueco: That machine, by the way, has 
not been proven here, there is no contract shown, 
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and furthermore it was manufactured more than 
Six years ago, so there couldn’t be any infringement 
either. 

The Court: As I gather it from the argument 
made, it was only after some period of time had 
elapsed and after the examiner had raised certain 
objections, and after the amendment as to the quoted 
language to which reference was made, that the 
examiner finally approved as to claim 4, isn’t that 
earrect ¢ q 

Myr. Trabucco: ‘That is correct. 

The Court: What is your answer to that, Mr. 
Franklin ? 

Mr. Franklin: The answer to it is that the roll- 
ers of the defendant’s device are exactly the way 
they are shown in the drawing. The rollers do not 
come actually in contact. They couldn’t, because the 
knives are raised up a little hit above. 

The Court: I am guided by the English lan- 
guage. I am not going to sttppose anything. I have 
to read the mother tongue as it is written. 

Mr. Franklin: That is true. 

The Court: Isn’t that correct? © 

Mr. Trabucco: That is correct, your Honor, you 
have to. | 

The Court: I am dealing here in very circum- 
seribed limitations. I can’t conjecture, suppose, 
surmise, or otherwise. [108] 

Mr. Franklin: But the patent claim must be 
read in the light of the drawing and in the specifi- 
cation, too. You can’t read a patent literally, ac- 
cording to the English language, by certain terms 
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that nave definite meanings in the patent law. That 
point of contact, as I pointed out before, is where 
these rollers come nearest together, and that is the 
way it is shown on the drawing, and it has to be 
that way in order to operate. That is not a very 
particularly well expressed thing, there, but that 
that is really the meaning of it. It couldn’t mean 
anything else. If it did come into contact, actual 
contact, of course the ravioh wouldn’t go through. 

Now, these machines are built, and the drawings 
really show a slight space, that is, a depth of the 
cutting, depth of the knives, so that the knives can 
cut the dough. And it is the same way as shown 
in the defendant’s roller, and they have the margins 
between the molds, so that you can get a margin 
around the edges of the ravioli. So that is exactly 
the same thing, and the patent is entitled to a liberal 
construction, because it really is a pioneer patent. 

The Court: Do you regard it a pioneer patent, in 
view of the Holmes patent? Have you read the 
Holmes ? 

Mr. Franklin: Yes. 

The Court: Are you familiar with the Holmes? 
_ Mr. Franklin: Yes. 

The Court: Do you regard this as pioneer in the 
light [109] of that? 

Mr. Franklin: I do, yes, because the Holmes 
patent does not make ravioli and there is a feature 
in the Barili patent that putting those margins 
around the edges of the ravioli, that is not in the 
Holmes patent, and the Holmes patent, there is no 
anticipation of the Barili patent. 
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The Court: What do you mean by the sealing of 
the edges? 

My. Franklin: Yes, the margin. That is shown 
particularly in Figs. 2 and 3 of the Barili patent. 
You have got to have that margin around to seal 
them tightly together to keep that filling from 
coming out. 

The Court: Sort of a fluid edge? 

Mr. Franklin: Well, compressed edge. Two 
slabs of dough are brought down together around 
the filling and there must be a substantial margin 
there. 

The Court: Look in the Holmes claim and I 
think you will find some comparable reference. 

Mr. Franklin: No, there is nothing. 

The Court: You are quite sure of that? I 
thought J saw something in that. 

Mr. Franklin: You see, in the drawings of the 
Holmes patent, two semi-circular tubular members 
that come together at the edges. There is no margin 
on there at all, absolutely absent from that patent. 
As for this Evans patent, there is no filling. They 
just cut up little square cakes, no [110] margins, no 
tilling at all. I don’t see what relevance they have 
to the patent at all in suit. And as for the Oleri 
patent, that is just one roller there and is not an 
automatic machine. It doesn’t have the elements of 
claim 4, which gives the Barili patent the character 
of invention of an automatic stuffed pastry machine 
from which ravioli may be made. And I think these 
prior patents are very far wide of the mark. 
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The Court: You say as to claim 4, the language 
used with respect to the point of contact of the roll- 
ers is unfortunate language. You didn’t express 
vourself as unfortunate language, but you are not 
entirely satisfied with the language, are you? You 
might have used more apt language. 

Mr. Franklin: I would say at the point where 
the rollers come nearest together. 

The Court: That fact that you may have used 
that language, nevertheless the language is as we 
must read it there, isn’t that correct? 

Mr. Franklin: I would say that language must 
be interpreted in the light of the drawings and 
specifications of the patent. I don’t think that lan- 
guage is used in the specification. 

The Court: The reason I ask repeatedly on this 
phase is because Mr. Trabueco has made consider- 
able point of that, isn’t that correct? [111] 

Mr. Trabuceo: Yes, your Honor. 

Mr. Franklin: I don’t think that is any point, 
at all, because we have to give the language a rea- 
sonable construction, to be read in accordance with 
the mechanieal construction, and the showing, and 
the disclosure by the drawings and by the specifica- 
tion. You have to read the patent from the four 
corners and not merely by some inapt statement 
picking one claim and invalidating the whole patent. 

The Court: Advancing somewhat beyond this 
immediate discussion, let’s assume that over a pe- 
riod of many months the claim had been before the 
examiner, and it was, as Mr. Trabueco points out, 
the allowance was predicted on the incorporation of 
that language, then what is your answer? 
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Mr. Franklin: I would say that the examiner 
didn’t consider that there was a point of contact, 
actual physical contact, of the rollers, because these 
examiners are engineers. They read the English 
language in accordance with their engineering 
knowledge and the prior art. And the drawings, 
certainly every examiner can read a drawing. There 
is Fig. 2. It shows that the rollers are not in actual 
physical contact, because there wouldn’t be room for 
the knives to cut, but they are very close. That is 
the point of closest contact where those annular cui- 
ters do come in contact with the surface of the other, 
to cut the ravioli around the edges, and I would say 
that the examiner considered that in the light of 
drawing that. [112] 

The Court: Do vou mind reading claim 4 just 
in association with that language, so I mils haye it 
in mind? 

Mr. Franklin: (Reading) 

‘In a ravioli machine. a pair of inter-geared 
rollers, one roller having indented molds and 
provided with axial cutters between the said 
molds, the other roller being made with annular 
peripheral cutters adapted to be positioned be- 
tween the molds of the first-named roller at the 
point of contact of the rollers, all the molds 
being spaced apart so as to provide a wide 

margin between the cutters and the ‘molds, 
means for feeding sheets of flour paste to the 
rollers, and a detachable open- -bottom hopper 
for guiding stuffing to the paste ‘Sheets on the 
rollers.”’ 
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As for these statements of file wrappers, the 
tendency of decisions of higher courts of the later 
years have been to pay very slight regard to file 
wrappers, because they realize the situation—you 
get up before some examiner, they are rather ar- 
bitrary at times, and the clinet will have to amend 
his specification in order to overcome certain arbi- 
trary objections, and when the patent is allowed, 
they will take the patent and read it according to the 
disclosure as to the drawings and what the specifi- 
eations show, and what is the veal intent of the 
patent as shown on its face, and they don’t go back 
into the patent, in to the file wrapper, to any great 
extent. Sometimes that may be. I don’t think that 
is a point in this case. Any engineer reading that 
claim would know the roller did not actually econ- 
tact, because if they did, the ravioli couldn’t go 
through, the machine wouldn’t operate. We have 
to give a sensible construction to these patents, 
otherwise what is the Patent Office doing in Wash- 
ington, just issuing a lot of invalid patents that 
don’t mean anything. That is serious. People take 
it seriously, and because there is some little expres- 
sion that isn’t exactly appropriate, the whole patent 
must be thrown out. Patent law wasn’t intended to 
be like that. 

The Court: Mr. Trabueco, may J have your 
thought again on this phase of the matter? I am 
going to allow you, counsel, to file a memorandum. 
I think it is only fair in view of the fact that Mr. 
Trabueco has filed one with the court and I have 
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had the benefit of that memorandum, I should like 
vou to hand a copy of that memorandum to counsel 
also. 

Nhe Trabucco: Yes, 1 will. 

There are two points in conection with claim 4, 
two main reasons why claim 4 does not infringe. One 
is we have cutters on one roller and cutters on the 
other roller. 

The Court: I have that in mind. 

Mr. Trabueco: And the other reason is that this 
elaim is limited to a structure where the rollevs 
come in contact. While that is not shown on the 
drawings, there is either one [114] thing or the 
other where the claim is invalid. The plaintiff must 
abide by the terms of the claim, and if he abides 
by the terms of the claim, we don’t infringe on that 
score, but we certainly don’t infringe on the position 
of the cutters on the rollers. That is the main point 
as far as this claim is concerned. There is one other 
point on this claim which I would like to discuss. 
The plaintiff, as I stated before, is in more or less 
of a dilemma. If he contends the claim is valid, we 
do not infringe, because we don’t use the structure 
claimed, namely, the rollers which come in contact, 
and if he contends that that is not to be considered, 
the claim must be considered invalid, because it does 
not read on the showing in the specification or on 
the drawings. In other words, he does not show on 
the drawings or describe in the specification the two 
rollers in contact, and if they are not in contact they 
do not support the claim. There are decisions on 
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that point, too. So he is in a dilemma here. The 
claim is invalid or we do not infringe one or the 
other. 

Claim 4 is invalid for still another reason. It 
specifies at point of contact of the rollers. I am 
arguing that the claim is invalid. The rollers do 
not contact with each other, but rather they are 
spaced apart, as clearly shown on the patent draw- 
ings. A claim which improperly deseribes the rela- 
tionship of the elements of a claimed combination 
is Invalid. Claim 4 is fatally defective since it does 
not read [115] on the disclosure. The following de- 
cisions are controlling on this point: 


In re: MeFarren, 121 Fed. (2d) 468. The court 
said: 

‘“The sole question here is whether or not 
appellant discloses in the imstant application 
the elements of the claims at bar. We cannot 
ignore definite limitations, regardless of the 
fact that they may or may not lend patent- 
ability to the claims.’’ 


Atherton vs. Payne, 54 Fed. (2d) 821, the court 
said: 

‘It is elementary that appellants’ disclosure 
must support the claims and that where posi- 
tive limitations are set out in the claims he may 
not reply upon other patents or knowledge of 
those skilled in the art to supply the omissions 
in his own disclosure. It is too clear for argu- 
ment that appellants’ disclosure does not sup- 
port the claims before us. Sinee Atherton defi- 
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nitely limited his claims to contact points on the 
stem and Payne’s disclosure does not read upon 
the limitation, it follows that, in our opinion, 
Payne may not make the claim which consti- 
tutes the count in issue.”’ 


In other words, the drawings show the roller out 
of contact, and the claim says they are in contact. 
The claim cannot read on the drawings, because the 
drawings do not show that structure. Under these 
decisions, definitely the claim is invalid. [116] 

The Court: The matter will stand submitted. 
You may have an opportunity to file a short mem- 
orandum on each side, and Mr. Trabueco will hand 
you a copy, I assume, of his memorandum. You 
are to open and Mr. Trabucco will answer, and you 
will have time to close. 

Mr. Trabueco: I will just answer Mr. Franklin. 

The Court: You may have a copy of that brief 
of Mr. Trabueco’s. 

Mr. Franklin: How many days may I have, 
vour Honor? 

The Court: Will ten days be sufficient for you? 

Mr. Franklin: I would like to have fifteen if I 
may. 

The Court: Fifteen davs. Similarly, fifteen and 
ten to answer. Fifteen, fifteen, and ten. 

Mr. Trabueco: Yes, your Honor. 

The Court: And if you desire additional time, 
the court will provide you with additional time. I 
realize that the burden on lawyers is sometimes 
great. 
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Certificate of Reporter 


I, Randolph W. Halbert, official reporter, certify 
that the foregoing 117 page is a true and correct 
transcript of the matter therein contained as re- 
ported by me and thereafter reduced to typewriting 
the best of my ability. [117] 
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ent Office in the matter of the Letters Patent of 
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February 9, 1932, for Improvement in Stuffed 
Pastry Machines. 
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[Stamped]: Mail Room U. 8. Patent Office Dee. 
12, 1927. Patent Office Div. 55 Dec. 13, 1927. 


Arthur E. H. Barili; Stuffed Pastry Machine; 
Filed Feb. 19, 1927; Ser. No. 169460) “Win aoa: 
Room 102. 


Honorable Commissioner of Patents, 


Sir: 
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Remarks 


The Office letter of Sept. 9th has been carefully 
considered and the reference, Holmes, of record, 
has been examined. 

While it is true that Holmes, on page 3, 3d para- 
graph, refers to a projection and indentation of the 
rollers of Fig. 11, it is not thought that this feature 
was by him fully reduced to practice. He seems 
merely vaguely to suggest that creases may be made 
in the “‘sticks’’ without sufficiently showing, ex- 
plaining or claiming how this may be done. His 
projection and indentation would only produce a 
fold in the paste. He does not mention cutting the 
sticks in pieces, but apparently only intends to in- 
dicate the places where the cuts are to be made. 

Furthermore, Holmes shows no wide margins sur- 
rounding the stuffed portion of his ‘‘envelope.’’ It 
is essential that a substantial margin completely 
surrounds the stuffed portion of applicant’s squares, 
or the shell will come open. 

The claims have been revised to bring out these 
features more clearly and they are thought to be 
allowable in view of the reference presented. 


Respectfully submitted, 


/3/ OLIVER O. MARTIN, 
Attorney for Applicant. 


Los Angeles, Calif. Dec. 7th, 1927. 
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Filed Feb. 19, 1927 
Ser. No. 169480 


Hon. Commissioner of Patents, 


Saiseg 

This is responsive to the er hee of Aug. 14, 
1928, in the above named application. 

On the file wrapper please change the attorneys 


address to read; | 426 So. Spring Street. | 


Cancel the claims and substitute the following; 


machine, a pair of inter- 


geared rollers, meahs formi 


A 
eaid sheets to said rollers, 


two sheets of paste and carrying 


z atuffing to the 


pheets on the rollers, a plurality of annular knives project— 
ing from the periphery of one os said rollere, and a plura- 
lity of knives axially mecaher the ‘periphery of the other 
roller, said knives of a length to fit b&tween said annular 
knives, all the knives combini to cut the\stuffed paste 


and a 
into squares while passi through said rolle 


16. a stuffed paetry machine, a pair of inter- 


geared rollere,\means forming and carrying to said rollers 
two sheets of paske, means feeding stuffing to the sheete 
on said rollers, ular crimped knives mounted to project 
from the periphery of\one of eaid rollers, axially directed 
crimped knives mounted \to project from the periphery of the 
ohter roller, the latter\knives being of a length to fit 

between said annular knives, all the knives combining to cut 


the stuffed paste into squakes while passing through the rollers. 
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me. geared rollers, me ring and feeding sheets of paste to 
said rollers, an open bot\{om hopper above said rollers and 
As filled with stuffing resting on the paste sheets passing over 


{ X 
\ the rollers, means pressing Wown on the stuffing in the hop-— 


per, and crimped knives mount on the periphery of the rol- 
rels to cut tne stuffed paste ixto scuares while passing be- 


tween the said rollers. 


—- 19. In\g stuffed pastry machine a form roller having 
peripheral molds, a second roller intergeared with the for- 
: mer, means forming 4nd feeding sheets of paste to said rollers 
an open bottom stuffing hopper above said rollers, the stuf- 
HLIte fing in the hooper resting on the sheets of paste passing over 
po Me Said rollers, means eReciine down on the stuffing in the hop- 
per so as to force paste into said molds, and means mounted 
on the periphery of wne roils £0 cut the stuffec paste into 
Scuares while passing ee. \ihe rollers. 
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said rol- 
A lers, the bottom edge of\said hopper being shaped to conform 
it” af to the contour of the rollers in order to confine the stuffin 

i. within the hopper, and knivés on tne rollers cutving the Stu:- 


fed paste into siuares while passing between the rollers. 
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. @l. In a strffet—rmret y machine, a pair of intergeared 


rollers provided with Andented molds and having annular and 


axial cutters separaing said olds, there remaining a sub- 
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above the ller 


fed paste into Jpieces while pene ine between said rollers. 


ee. Ina een machine, paste tables, series 
of rol er \,fopming paste from said tables into sheets, a pair 
of intergeared I sor vice the paste sheets from said 
series of rolleys, said intergeared rollers having peripheral 
molds and provide with crimped knives between said molds to 
cut ghe sheets into\squares as the pass between the rollers, 
Be itine amass af stuffing pressing aga ine said sheets 
of paste as they pass batween said rollers, il 
receptacles for the squares falling from said rollers, and 
BI ine said carrying Neans forward step by step into 
the path of the squares falliny from the rollers. 
lave 


23. Ina F kachine, a pair of inter- 
yo al 


geared rollers, medns, forming and wey sheets a io to 
bake 56 of 


said rollers, an open bottom hopper Abo ollers, 
-ftitec-with stuffing resting on the paste sheets passing over 
and between the rollers, knives mounted oh the periphery of 
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the rollers to cut the stuffed oe into sqyares as it pas- 
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{carrying regeptacles for- 


Ses between the rollers, and mean 
ward step by Step into the path of said squares, \said means - 


timed to permit a predetermined number of squares \o fall 
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above said eThs Stuffing, the bottom edge 
of said hopper Feing shaped conform to tne contour of the 
rollers, a wei ht, pressing the st 


vhe Said Knives cutving the stuffed 


fing against said sheets, 
gte sheets into pieces 
as they pass between the rollers, me rrying receptacles 


‘S 
veahs, cuiding 


for tho pieces falling from the rollers, and 5, 


the pieces into said receptacles. 


25. 


a stuffed pastry machine, a pair of intergeared 
rollere, one of\said rollers having equidistant annualer knives 
touching the periphery of the opposed roiler, the latter being 
provided with peripheral molds and having axially directed 

knives between said mo\de of a length to fit between aaid an- 


nular knives, said knive& touching the oeriphery of the first 


named roller. 
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ea Wiles Oot ane aoe 
ab ye. ina stuffed pactry, machine, a cutting roller con- 


prising,a plurality of cylindrical sections and circular kniv- 
es of a larger diameter between said sections; in combination 
with a second roller comprising,a series of cylinurical sect— 
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REMARKS. 


The claims have been rewritten in order to meet 
the objections properly made by the Examiner. The substi- 
tute claims have been numbered in compliance with Order 
#2,984. 

The rejection on Holmes, of record, is not thought 
justified. Holmes shows a ridge entering a groove: YS for 
the purpose of marking his candy sticks for later severance, 
after the candy has hardened. He does not mention or snow 
cutting means. His indentation y would soon be clogged with 
paste, if it were attempted to cut paste by moving his rol- 
lers e and h close together. He does not show or describe 
or claim cutting edges. And applicant is prepared to show, 
by a model made exactly in the proportions shown by Holmes, 
Fig. ll, that the structure of Holmes would not function 
succeasfully. Apslicant was a year perécting his rollers. 
Flour, paste is very difficult stuff to handle because it 
will stick. Once the least little piece sticks, it hardens 
and gathers more and more. The machine must then be stopped 
and the paste cut out. Now applicants machines are used in 
this City, at San Diego and San Francisco, every day, and 
turn out over 500 ravioli per minute without sticking. The 
combination of annular cutters on one roller is also es- 
sential, because it enables applicant to put Scrapers on 
thie roller (30, Fig-1). Without these scrapers the paste 
clings stubbornly to the roller, especially as the cutving 
edges must be orimped inorder that the ravioli may not later 
come apart. For this reason, aleo, the axial cuttere must be 
placed on the opposed roller. All this is brought out in the 
elaims whioh, barring informalities, are thought allowable. 
Los Angeles, Calif. Respectfully submitted, 1 6 94 : 


ete 23, 192 a 
i _) S EE ee for applicant. 


a 
DEPARTMENT OF COMMERCE A comorenies tne respecting his 


L UNITED S¥)TES PATENT OFFICE ore te of pies nameet 
ru/ HINGTON 
d below a communication from the EXAMINER in aroh 29,1989. 


* aaa ie application. if E 


| en Commistioner of Patent. Applicant: Arthur E.H.Barili, 


Ser. No. 169,480 


Oliver 0.Martin Filed Feb.19, 1937, 
436 Bo. Spring Ciceet, _ For Stuffed Pastry 
Jos angeles, Oalif. Maohine. 
Ae / 
~ ao a 
- ‘ 
7. Responsive to amendment filed Oot.27,1928. 
) In view of the new olaime eabracing subject-matter not 
( ' 


dmoluded in prior claims, the following references are made of 


A recerds— 
4 - Evans, 1,094,330, aspr.21,1914 


932, sept.15,1 Mehagt, ST 
raha, 1,487,336, War.18, 1924, aorepts 


Claim 15 ie rejeoted on Holmes of record, in view of Evans 
(See Figs.3 and 4). To make the cutter of Holmes, with one ‘roller 
carrying awrelas cutters and the other arial cutters as suggested 
by Evans, is not considered invention. 

Glain.x6 is rejected like olaim 15. The use of orimped 
cutting elements is old, as shown by Baier or raha. 

Clains 17-34 are rejected ae being drawn to an aggregation, 
ginoe they include the stuffing as part of the combination. The 
stuffing is not an element in the structure and should not be so 
claimed. Oertain of theee claims also {nolude the dobgfisheets 
as elements. ‘ 

Claims 17-24 are further objectionable, since they olaim 
the maching in operation. This objection may be eliminated by 
claiming "means for forming", and “means for feeding* instead of 
Smeans forming", eto. 

oiaia 26 16 rejected as not patentable over Evans. 


Claim 36 is rejected as inacourate, since it does not appé 


that seotions 33 and 33 have oonoave annular beveled edges. 


169480 Y 


a7 


ft 
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Thig bevel te only on the projections and not oompletely around 
the oylindrioal disc. If corrected for this inacouracy, the 
Olaim may be allowed, 


Taaasn 2 


ner of Patents, 


$ 
, the above cited application please enter 
* 
—— 
61 claims 16, 19 and 25. 
° remaining claims, line 1, for 
4 
try" substitute —- ravioli’ --- 
Claims 15, 17, 18, 20, 23, line 2, after 
perts -—— for ——_ 
, 5 — 
im 15, line 3, stréke out "feeding" and 


be -—— for guiding -—- ; end of the claim, 


*iInsert -—,and a screper between said 
— OO 
ir knives 


———— 
Claim 17, strike ont ®above said rollers and 


2 with pee meres ting on the paste sheets pas-_ 


and between the" and substitute ---/ covering 
m1 dally the two converging top quarter sections 
ay 414 rollers and oapable of guiding stuffing to the 


__ ms @ covered 


Claim 18, strike out the subjeot matter of 


Mee four and five and substitute —— capable of gkiding 

at iffing to the paste covered rollers, a weight insert- 

wy in and loosely oe ie paid — eed 

Claim 20; Tir lines 3 "74 4, strike out “and filled 

t b etuffing resting on the paste sheets passing over" a 


| substitute ———— Gapable of guiding Btuffing to the | 
SE ae - 


“Bheets on —.. 3 


169,480 Page 2. ¢ 


Cc — 
viaim 21, Line u, for "and filled with® 


substitute ---—- for supporting stuffing capable of -- | 


Same claim, lines 7 and 8, for “means pressing the 


Y 


ae 
stuffing into said molds" substitute --—- a weight in- 


Sertable in and loosely fitting said hopper ——- 


Claim 22, line 2; before "forming" insert 
— 


---- for ---, same claim, line 3, before "receiving" 
— ae a 
insert --- for —-, line 7, same claim, before "holding® 

insert ---for---; and line 8 and 1o, after “means* 
insert ---- for -—. 
Calim 23, lines 3 and 4, for “and filled 
—— 
with" substitute --- capable of holding —--, lina 7, 
same claim, after: "meane*® insert --- for ~— 
—_— ea 


Claim 24, lina 4, for *molds" substitute 


—_— 


-— rollers ---; line 5, same claim, for “and filled 


with" substitute --- capable of holding -—~; line 9, 
ae ———— 

after “weight® and lines 9 and 10, after “means® 

insert --- for —. 


aa a A —_— 
vlaim £6, line 6, for "placed® write —— fit- 


ting —--; sama claim, lines 6 and 7, and 8, strike out 


“said disce having concave ular bevaled edgas fitting 


Y 


the edges of said sections,® 
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Remarks 


The suggestion by the Office that the substitution 
of the drums of Evans, of record, for the rollers 
h, e of Holmes may be effected by anyone versed in 
the art, and that thereby a ravioli machine, such 
as claimed by applicant, may be produced, is herein 
considered. 

Holmes shows two upper rollers, h, and two lower 
rollers, e, stating that the four rollers are necessary 
in order to feed the paste forward. He also states, 
that he puts fine grooves (mills) in the surface 
of the rollers d, e, and h in order to feed the paste. 

Whether Holmes ever built a paste rolling and 
forming machine is not known to applicant. But 
three years of ravioli machine building has taught 
applicant that such arrangement is inoperative m 
a ravioli machine. The structure of Holmes would 
in a moment become a mess of paste and filling. 
Applicants rollers are of steel, highly polished. And 
in addition scrapers are used, as indicated at 30. 
Even so the paste must be of a certain kind of flour 
ahd very firm and dry, in order not to stick. The 
reason the paste does not stick within the molds 
11 is explained below. 

The filling device of Holmes will not work in a 
machine for ravioli. A pressure great enough to 
force ravioli stuffing through his ‘‘ducts’’ or ‘‘eon- 
duits’’ would burst the device. Ravioli stuffing 
must be quite dry, or it would run out in cooking, 
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even with the wide margins applicant claims as 
absolutely essential. The foregoing can be proved 
by demonstration. 

In applicant’s device the weight 60 is not de- 
pended upon to press the stuffing and the paste 
into the molds of the form roller. The function 
of the weight is to settle the stuffing in the hopper. 
Without the weight it would remain suspended with- 
in the hopper. It is important to note, that the hop- ° 
per covers a large area of paste. It is the frictional 
action of the forward moving paste which carries a 
sufficient quantity of stuffing into the groove between 
the two rollers (see page 3, line 24 of the specifica- 
tion). It is not the depth of the molds but the plas- 
ticity of the stuffing which determines the amount 
that sinks into the molds. For this reason applicant is 
free to make the molds deeper than the filled paste, 
with the advantage that the ravioli does not reach 
the hottom and so does not stick in the mold. Some 
air also remains in the mold and this air serves as 
a cushion, heing compressed, which assists in expel- 
ling the ravioli. 

Such ravioli stuffing as could be forced through 
the device of Holmes to his rollers e would rise in 
the space between the rollers h and roll off the 
machine. If the ‘‘drums”’ of Evans then be substi- 
tuted, the paste would stick in and fill the grooves 
of the grooved drum, and any stuffing that might 
he forced through the ‘‘ducts’? would roll off the 
machine: 


Arthur E. H. Baril 169 
Defendants’ Exhibit C—(Continued) 


Applicant claims the combination with his rollers 
of his special hopper, and this combination is not 
disturbed by the introduction of Evans, who shows 
neither paste sheets not hopper. Holines, of course, 
never contemplated delivering his confectionary 
sticks in short pieces. It may be that, with some 
material, he could 1un a continuous stream, but his 
combination would never make square ravioli. 

The device of Holmes, as a ravioli machine can 
be proved inoperative, and an inoperative device 
is no reference. Even although, in the combina- 
tion of Holmes and Evans just described, some 
imperfect pieces should drop out, such pieces would 
open up the moment the paste began to harden, and 
they would fall apart in cooking, if not before, be- 
eause no wide flat marginal rims were present to 
hold them together. The hopper is furthermore 
a new element in the combination claimed by appli- 
eant, as no reference has been presented anticipat- 
ing it. 

When this application was first prepared for 
filing, the writer was not very familiar with. ravioli 
manufacture. The draftsman made a: sketch for 
the structure and from this the application was 
drawn up. The above described conditions and 
features have been revealed to the writer from time 
to time. For this reason it is suggested that the 
specification be rewritten in order to enable those 
versed in the art to build an operative structure 
upon perusal of this specification, and permission 
to do so is requested. 
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As the annular and axial means of cutting the 
stuffed paste into squares appeared in the original 
elaims it is thought, that mueh time and expense 
might have been saved, had the reference, Evans, 
been cited in the first instance. As it is, the full 
co-operation of the Office is most earnestly re- 
quested, in order that a clear issue may he reached 
within a reasonable time. 


Respectfully submitted, 


/s/ O. O. MARTIN, 
Attorney for Applicant. 


Los Angeles, California, April 6, 1929. 


[Letterhead Dept. of Commerce, Patent Office] 
August 15, 1929. 
Applicant: Arthur E. H. Barili 
Ser. No. 169,480 


Filed Feb. 19, 1927 
For Stuffed Pastry Machine 


[Stamped]: Mailed Aug. 15, 1920. 


Oliver O. Martin, 
426 South Spring St., 
Los Angeles, Calif. 


Responsive to amendment filed April 15, 1929, 
The following references are added to the record: 


Stenzy 775,152 Nov. 15,1904 107-22 
Whitton ...1,115,758 Nov. 3,1914 226-2 
(Brit.) Burng ...... 181,567 June 22,1922 226-104 Sheet 1 
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Numeral 30 is used to indicate two different ele- 
ments, namely, the scraper and the outside mem- 
bers of the roller 11. On page 3, line 12 of the 
specification, it is thought the first reference nu- 
meral ‘‘14’’ of the expression ‘‘annular cutters 
14-14”? should be 13. 

Claim 15 is again rejected on the references and 
for the reasons of record. It is again indicated 
that (see Fig. 4 of Evans) the elements d are the 
annular cutters on one roller, while the elements ¢ 
are the axial cutters on the other roller which fit 
in between the annular cutters of the former. These 
rollers x and 7 could readily be substituted for the 
rollers e-e of Holmes’ machine. To place scrapers 
between the annular knives is suggested by Stenzy. 

Claims 17, 18, 20 and 21 are rejected on Holmes 
with Baier and Evans. Holmes and Evans are 
used in the same respect here as in the rejection of 
claim 15. It is the opinion of the examiner that 
an artist at the trade could readily adapt the hopper 
of Holmes to be used for dispensing ravioli m that 
if it was seen that the filling material was not feed- 
ing properly, a larger aperture could he made in 
the bottom of the hopper and if the material were 
also leaking out from under and to the outside of 
the hopper aperture, it would only be logieal to 
make the lower end of the hopper to conform to 
the contour of the rollers e-e of Holmes. Baier 
suggests a crimped annular cutter which might 
readily be substituted for Evan’s cutter d, while 
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for the sake of uniformity it would only be reason- 
able to make the blades ¢ of Evans also crimped. 
Holmes also shows a means of forcing the filling 
through the hopper, which might readily be operated 
bv gravity alone. 

Claims 22-24 are rejected on Holmes with Baier, 
Whitton or Burns. Holmes and Baier are used 
as above, while Whitton or Burns show the inter- 
mittent filling feature for a predetermined number | 
of articles and either of these devices might readily : 
be substituted for the product conveyor f of Holmes. 

Claim 26 is now deemed allowable. 


/s/ [MNegible] 
Examiner. 
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a Soy. I'l THE UNITED STATES PATENT OFFICE. 3659 
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> ig JANSI 3 4 
he: 
6 wy 
SS rareye7 
ragk iho Wo Velo Jetbenlaley ) 
oe tufted Pastry Machine ) iy. 55, Room 102. 
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jled Febr. 19, 1927 
er. No. 169,480 ) 


Honorable Commissioner of Patents, 


Sir: In the above named application please enter the 
foliowing amendment: 

eancel clai ns 1s, 17, 18 “and 20. Also 
claims 22, 25 and 24. 


ada the (olewine claim: 


2 27. In a ravioli macnine, a pair of inter- 
geared rollers, means for forming and feeding Sheets 
of flour paste to said roliers, an open bottom straight 
sided hopper above said rollers tor the purpose of guid- 
‘ ing stuffing to the paste sheets on said rollers, the 
/ r) bottom edge of said hopper being shaped to conform to 
4 the contour of the rollers, means on the rollers for 
cutting tne stuffed paste sheets into squares, One cr 
both of said roliers being provided with deep suyuare 
nolds into wnicu tne stuffed paste is free to enter, 
there being between said molds and the said cutting 
means broad peripheral margins between whicn tne paste 
sheets become firmly pressed together and the Cheer 
fing expelled from these marginal portions. = 


/ 6.) ee > 


REMARKS; i 


Applicant has taken time further to consider 
Evans, of record, and thorough experimenting, based 
upon tne disclosure of Evans, prove applicant's conten- 
tion, that the combination ot Evans with Holmes would 
not operate to make stuffed ravioli squares. 
The issue has been further narrowed by the 
cancellation ot claims 15 to 20. A division has been 
effected by the removal of claims 22 to 24 trom tnis tee 


application. 
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; 169,480, Page 2. 


The added claim 27 is substantially a revision 
of the cancelled claim 20. 

Applicant does not deny tnat a combination of 
Holmes with Evans could cut some material into squares, 
but insists that stuffed rlour paste would stick in their 
rollers and the object sougnt would not be attained. 

No reference shows applicant's peripheral molds 
in such combination as here considered. 

Where Holmes and Whitton, of record, and other 
earlier patents, show and claim power operated devices 


for positively forcing rilling materail through their ma- 


Chines, applicant cannot concede, that it is such an ob-— 
cious matter to provide a large, straight-walied, open 
bottom hopper and to depend wholly upon tne moving paste 
sheets to feed the stuffing into the molds of tne rollers. 
E he is willing-to admit that, once having discovered 
cc.iei, after many months experimenting with po- 
wer stuffers, his invention seems simple enough - therein 
pides its main value. 
‘ Applicant is not rirst to devise a ravioli ma- 
hine. Reference is invited to Tomassini, 1,236,998, Aug. 
1917. This machine is used in various parts ofr tne 
¥ and is the only usable ravioli machine, so far as 
plicant ie informed. Please note that Tommasini, in 
idition to a force feed, uses a. pounder (Fig.15), naving 
rienoed the difficulty or feeding flour paste. But ap-— 
ie gradually replacing Tommasini, because it m- 
so muoh time and labor to operate and clean his de- 


that ravioli may be made ohsaper by hand roliers. 
ay 


__ A reoonsideration and allowance is solicited. 


3 


attorney for applicant. 
—— 4 a es aes 


Div. 55 Room 102 Go Paper No. 10 


Tee Commoner Fest BersniM COMMERCE applicetion abooid ive the sorta 
W aahlagion. D. C. Joh UNITED &TA PATENT OFFICE date of filteg, cad aamoof 
and oot apy oilicla! by: name the applicant 
WASHINGTON 
a 
Please find below a communication from the EXAMINER in BARS § » 1936 


charge of this application. q & € ] ES 


GPO Comsnieaner of Patents. Appl icant: Arthur E. He Beril 


Ser. No. 169,480 o 
Filed HEN als), aehesy/ 
For Stuffed Pastry Machine 


Oliver C. Martin, 
426 Se. Spring St., 
Los Angeles, Calif. 


Responsive to amendment filed Jen. 
31, 1930-- 

Claim 21 ig rejeoted ag being in- 
accurate since the hopper does not "sup- 
port" the stuffing but merely enceges it 
and helds it from letersal dispensation, 
Further the stuffing is not "capable” 
of resting on the sheets of paste but 
actually does rest on the sheets, provid- 
ing the sheets ere present et the time. 

Newly submitted cleim 27 is deemed 
allowable as st present advised end claim 


26 stands as allowed, 


? <a) 
gee a fs 
fe \ = ail ._ 2 eee 
Examiner. 
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Arthur E. H. Barili ) \_ pw.66 


Stuffed Pastry Machine) 
Ser. No. 169,480 spe ca 102. 


Filed. Feb. 19, 1927 ~~?) 


Honorable Commissioner of Patents, 


Sir: 

In the above cited application please 
enter the following amendment: 

Page 4, line 20, for the numeral "30" 


substitute oss= Gi) aso o—___—_. 


Please uel use Draftsman to 
- change the numeral "30", of Fig. 1 of the drawings, 
denoting the scraper, to read --- 60 -~-- 
Qa Page 3, line 12, for "14,14" substitute 
Soa) ig yande ees 
Cancel claim 21 and add the following 
claims: 

5} pS. In a ravioli machine, a pair of inter- 
geared rollers provided with indented molds and havirg 
annular and axial cutters separating said molds, there 
remaining a substantial peripheral mar~in between the 
cutters and molds, means for feeding sheets of paste to 
said rollers, an open bottom hopper above the rollers 
for guiding stuffing to the paste sheets on the rollers, 


and a weight insertable in and loosely fitting said hop- 


per for pressing the stuffing against the paste sheets. 


~ | 


jal 


] 


/ 3862 


29. In a ravfoli machine, a pair of inter- 


geared rollere, one roller having indented molde and 


axial cutters between the molds, the other roller being 


ee 


made with annuler perip 


said molds, there being 


{ and molds, means for fe 
| ha. rollers, and a detachab 


tical walle for feeding 


eral cutters positioned between 


a wide margin between the cutters 


ding sheets of flour paste to the 


@, Open bottom ho .per with ver- 
stuffing to the paste sheets on 
the rollers. 
> 30, In a ravioli machine, a pair of inter- 
geared rollers provided with indented molds and having 
E trl annular and axial cutters between said molds, there being 
a substantial peripheral margin between the cutters and 
molds, meane for feeding sheets of paste to the rollers, 


an open bottom hopper with vertical sides above said 


rollers for guiding stuffing to the paste sheets on the 


rollere, and means for adjusting said hopper vertically 


to accommodate paste sheets of various thicknesses. 


REMARKS. 
Claim 2i has been rewritten, ase claim 28, ———_—— 
in order to cure the defecte pointed out by the Examiner. 
o The two additional claims contain elements of importance 
in the combination now’ thought patentable, and not men- 
tioned in the allowed claim 27. 
The four olaims now remaining in the case are 
thought quite neceseary properly to define the invent- 
ion and an allowanoe is requested. 
Respeotfully. submitted, 


OO Martin. 


Los Angeles, California, attorney for applioant. 
September 9, 1930. ‘ 
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5) Reem 108. aa Y Paper No. 12 
DEPARTMEN’ Jor COMMERCE All communica tions respecting this 
+g, —aieshener of Patents, Just L. . epplicaiion shesld give the serial cant 
caine, BO / UNITED TATES PATENT OFFICE Tete 


WASHINGTON 
Please find below a communication from the EXAMINER in 


charge of this application. q € 
aro. li—set 


Commissioner of Patents. Applicant: Arthur E.H. 


arili, 
Oliver 0. Martin, Ser. No. 169480 
436- So.8pring Street, Filed Feb.19, 1927, 
Los Angelee, Calif. For ‘STUFFED PASTRY 
e MAOHINE. 


ce 22 1680 


Responsive to amendment filed Sept.13, 1930. 

Newly submitted claim 329 ia rejected aa being vague in 
view of the expression in linea 3 thru 5. How oan one roller 
have cutters positioned between molde whioh are on the other 
roller? When satisfactorily correoted to overcome the 
above mentioned vagueness, thie claim may be allowed. 

Claims 26 thru 38 and 30, as at present advised and in 


view of the art of record, are deemed allowable. 


y/o io 
4 ” Examiner. 


ou i 169480 ¢// 
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1 ENE iy IN THE = = PATENT /OFFICE. 
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Soares ce fe 


Arthur E. H. aegis ) "erg 
Stuffed Pastry Machine .. ~ ii 
Ser. No. 169 , 480 : Div. 55, Room 102. Ss Zire. 


4 Feb. 19, 1927 


Honorable Commissioner of Patents, 


Sir: 


This is responsive to the orttfe letter of Nov. 


22,1930. | - 


Canoel claim 29 and substitute: 


4 SK. In a ravioli machine, a pair of intergeared 
rollers, one roller having indented molds and provided 
with axial cutters between said molds, te Beh, roller 
being made with annular epee seh eal 
= ]/ between the molds of the first named olley all the 

molds being spaced apart so as to provide a wide margin 
between the outters and the molds, means for feeding 
eheete of flour paste to the rollers, and a detachable, 


open bottom hopper for guiding stuffing | to_ the past 


EE Gnulld lle 


RE ee Se 


sheets on the rollers. 


Claim 29 , rewritten to cure the ambiguity pointed 
out by the Office and also to make it more definite in 
ite expressions, ie now thought allowable. The applioation 
ie thought properly presented and an allowance is solicited. 


Respectfully submitted, 


attorney for applicant. 
Los Angeles, California, 


Deo. 10, 1930. 
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piv. 55 Boom 102 hat) Paper No. 14 


Address onip DEPA t OF COMMERCE A caren tone ae 
“The Comminiloner of Patents, UNITY STATES PATENT OFFICE date ot fing end nr neal 


Lor Taec SS hae g/s eee Hela 2 
v 


Piease find below a communication from the EXAMINER in 


charge of this application. . 
hegre, © Onl a 


Q@Po 11-8623 Commessioner of Patents. Appli cant: Arthur 7." .8arili 


Ser. No. 169, 480 


Oliver 0. Martin, Filed Feb. 19, 1927 
426 - So. Spring 3t., For Stuffed Pastry 
Los Angeles, Calif. Machine. 


Responsive to amendment filed December 15, 1930. 

Newly submitted olaim 31, substituted for former 
Olaim 29, is rejected as was olaim 29 of record. This 
claim still ‘conta ins the vagueness which wis formerl: 
oriticized in claim 29 of recom. It is suggested 
that, if the axpression adapted to be were added after 
the word "outters” in line 4 and the expression at the 
word "roller" in line 5, the vagueness would be elimin- 


ated and the olaim would no doubt be allowable. 


on 


Claims 26 thru 28 and 30 stami as allowable. 


Exaniner. 
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IN THE UNITED STATES PATENT OFFICE 


Arthur E. Barili 
Stuffed Pastry Machine 
Febr. 19, 1927 


) 
; Div. 55, Room 102. 
Ser. No. 169,480 ) 


Honorable Commissioner of Patents, 


Sir: 
This is responsive to the Office letter 
of Dec. 16, 1930, in the above cited application. 
Clain 31, line, after “cutters® insert 
--—--_adapted to be ----- 
Sane clain, line 5, after *roller* insert 


-~~-_at_ the point of contact of the rollers -~--- 


REMARKS ; 
The suggested amendment of the rewritten 
Claim 29 is appreciated and has been adopted. This 
should bring the application to an allowance, and 


such is solicited. 


Respectfully submitted, 


é Vl ae : 


attorney for applicant. 


Los Angeles, California, 
Dec. 29, 1930. 


“ 
Div, 5 Reem 102 y Ae Paper No. 16 
enlky 


4 ~ DEPARTMENT OF COMMERCE saan ee 
‘Waahingten, D. C.,°° J-M UNITED STATES PATENT OFFICE date of Sting. and uame of 
aud pet say oBcial by name dhe applicans 
WASHINGTON 


Please And below a communication from the EXAMINER in 


charge of this application, q E€ ve ] 6 
.) 


Oa Commissioner of Patents. Applicant: Arthur E. H. Baril: 
Ser. No. 169,480 
Oliver 0. Martin, Filed Feb. 19, 1927 
426-80, Spring St., For STUFFED PASTRY MAC! 
Los Angeles, Calif. 
Vi ¥ 
( man 2 


\ 


Responsive ‘to amendment filed 
al 

Jan, 2, 1931-- 

Claims 26, 27, 28, 30, and 31 are 
now deemed allowable but, pending a 
possible interference, formal allow- 
ance is withheld for a period of at least 
twenty»one days. 


Examiner. 


o(9” 


INTERFERENCE 


Interference No. .... OL 480 Paper No. AT 


PEGE, Stuffed Pastry Machines, ss Bee re Prey A ea 
Filed, .... Feb. 19, 1927 


Interference with. Pietro. Ore ee nt 


Law Examiner, Cd 


Board of Appeals, rn D0 Ced ee 


DECISIONS ON PRIORITY 


Ex'r of Interferences, Bn AL oe Dated: eh fof. 


Beer Appeals, Datedn.... 


169480 


This should be placed in each application or patent fnvolved in interference in addition to the interference 
letters by Primary Examiner, 1M —eo23 
Cornaeurt rusrros erree 


Peper Ne. aT 
nfid OF COMMERS BEET 9 ppppmnies cori tre te cris net 
UNITED STATES PATENT eh Ce eee 
. WASHINGTON 
* t aro 1i—< 
pe: @ communication from the EXAMINER in APR 1 6 1931 
ee Maine 


Commissioner of Ponts Applicant: Arthur B.H. Bertil: 


Ser. No.. 1448, 
y ie Be e. neat ii Ls on waked Pastry 
’ e rest , (3) = 
: s eittes Sarit, Mach ine. 


| The oase, above referred to, is forwarded to the Examiner 
of Interferences because it is adjudged to interfere with others, 
Hereafter specified. The question of priority will be determined 
in conformity with the Rules. The interference will be identified 


ae No. 61480 On or before JUN 1- 193] 


’ the statement demanded by rule 110 must be sealed up and filed 
with the subject of invention, and name of party filing it, 
indorsed on the envelope. The subject-matter involved in the 

y interference is 


Ceunt 1: 


"In a revicli machine, a pair of intergeared rellers, 

means for forming and sheets of flour paste to 
oaid rellers, an epen bettem straight sided hopper above said 
Follers fer the purpose of guiding stuffing to the paste 

. sheets on seid rellers, the bottom edge of said hopper being 
. te conform to the contour of the rollers, means on the 
Pellers for eutting the stuffed peste sheets into squares, one 
er beth of said rollers being provided with deep square molds 
ute which the stuffed paste is free te enter, there being 
between said molds and the said cutting means broad peripheral 
margins between which the paste sheets become firmly pressed 
se ané the stuffing expelled from these marginal por- 

ions.” 


This interference involves your application above identi- 
fied and an 

Application for Apparatus for The Manufacture of Filled 
Paste Products, filed by Pietro Muzio, whose postoffice address 
is 3088- 21st. Street, San Franeisco, California, whose attorne: 
ie Jas. M. Meyler, of 415 Rusg Bldg., 


whose associate attorney is 


cisco, Calif., 
vw * 


Blég., Washington, D.C., and whose assignee ie the Superba Pack 
ing Company, of San Francisco, Calif., a co-partuership. 

. The relation of the eounte of the interference to the clei 
of the respective parties is as follows:- J (}Q4 § 0 4) 


Count. Berili. Mpgic. — WE = 
Count d 
compared) + vl er onc 
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pes> IN REMITTING THE FINAL FEE GIVE THE SERIAL NUMBER AT THE HEAD OF THIS NOTICE. 
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THE COMMISSIONER OF PATENTS 


WASHINATON, ©. c. Serial No. i 80 
Div.55 neha 694 , 


DEPARTMENT OF COMMERCE 
UNITED se ie se FAAS t 
Arthur E.H. Barili, ee July nine,1931. 
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Your APPLICATION for a patent for an IMPROVEMENT in 
Stuffed Pastry Machine, 


filed Feb.19,1927 has béen examined and ALLOWED with claims. 

The final fee, TWENTY-FIVE DOLLARS, WITH $1 ADDITIONAL FOR 
EACH CLAIM ALLOWED IN EXCESS OF 20, must be paid not later than 
SIX MONTHS from the date of this present notice of allowance. 
If the final fee be not paid within that period, the patent - 
will be withheld, but the application may be renewed within one 
year after the date of the original notice with a renewal fee 
of $25 and $1 additional for each claim in excess of 20.. 

The office delivers patents upon the day of their date, 
on which date their term begins to run. The preparation of the 
patent for final signing and sealing will require about four 
weeks, and such work will not be begun until after payment of 
the necessary final fee. 

When the final fee is paid, there should also be sent, 
DISTINCTLY AND PLAINLY WRITTEN, the name of the INVENTOR, TITLE 
OF THE INVENTION, AND SERIAL NUMBER AS ABOVE GIVEN, DATE OF 
ALLOWANCE (which is the date of this circular), DATE OF FILING, 
and, if assigned, the NAMES OF THE ASSIGNEES. 

If it is desired to have the patent issue to an ASSIGNEE 
OR ASSIGNEES, an assignment containing a REQUEST to that effect, 
togetner with the FEE for recording the same, must be filed in 
this office on or before the date of payment of the final fee. 

After issue of the patent, uncertified copies of the 
drawings and specifications may be purchased at the price of 
TEN CENTS EACH. The money should accompany the order. Postage 
stamps will not be received. 

The final fee will NOT be received from other than the 
applicant, his assignee or attorney, or a party in interest as 
shown by the records of the Patent Office. 

NOTICE.— WHEN THE NUMBER OF CLAIMS ALLOWED IS IN EXCESS OF 20, 
NO SUM LESS THAN $25 PLUS $1 ADDITIONAL FOR EACH 
CLAIM IN EXCESS OF TWENTY CAN BE ACCEPTED AS THE 
FINAL FEE. 
Respectfully, 


TMG fro remy, 


Commissioner of Patents.’ 


Oliver 0. Martin, 
426-S0.Spring 8t., 
Los Angeles,Calif. 
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[Endorsed]: No. 11769. United States Circuit 
Court of Appeals for the Ninth Circuit. Achille 
Bianchi and Marlo Packing Corporation, Appel- 
lants, vs. Arthur E. H. Barili, Appellee and Arthur 
E. H. Barili, Appellant, vs. Achille Bianchi and 
Marlo Packing Corporation, Appellees. ‘T’ranscrvipt 
of Record. Upon Appeals from the District Court 
of the United States for the Northern District of 
California, Southern Division. 


Filed October 24, 1947. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Cirenit Court of Appeals 
for the Ninth Circuit. 


188 Achille Bianchi et al. vs. 


In the United States Circuit Court of Appeals 
for the Ninth Circuit 


No. 11769 


ARTHUR E. H. BARIUI, 
Plaintiff, 
VS. 


ACHILLE BIANCHI, MARLO PACKING COR- 
PORATION, a corporation, SUPERBA 
PACKING CO., LTD., a corporation, and 
PETE MEDA, doing business as MEDA 
BROS. 

Defendants. 


STATEMENT OF POINTS ON WHICH AP- 
PELLANTS INTEND TO RELY ON AP- 
PHEAL AND DESIGNATION OF PARTS 
OF RECORD FOR PRINTING 


Now come appellants Achille Bianchi and Marlo 
Packing Corporation, and through their counsel 
specify that they desire to adopt as their points on 
appeal, the Statement of Points relied upon ap- 
pearing in the transcript of record. 

It is also stated that these appellants desire the 
entire record as certified to be pr or otherwise 
reproduced, excepting: 


1. Pages 1 to 21 inclusive and pages 45 to 54 
inclusive of defendants’ Exhibit C, the file 
wrapper and contents, Barili Patent No. 
1,844,142 (in other words only pages 22 to 44 
inclusive of this exhibit are to be printed) ; 
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2. Defendants’ Exhibit A; 
3. Defendants’ Exhibit B; 
4. Plaintiff's Exhibit No. 3 for identification. 


ACHILLE BIANCHI and MARLO 
PACKING CORPORATION, 
Defendants. 


By /s/ J. EK. TRABUCCO, 
Their Attorney. 


Receipt of a copy of the within ‘‘Statement of 
Points on which Appellants Intend to Rely on Ap- 
peal and Designation of Parts of Record for Print- 
ing,’’ is hereby admitted this 28th day of October, 
1947. eee: 

/s/ ALAN FRANKLIN, 
BOYKEN, MOHLER & BECKLEY, 
Attorneys for Plaintiff... 


[Endorsed]: Filed Oct. 29, 1947. 


190 Achille Bianchi et al. vs. 
[Title of Circuit Court of Appeals and Cause.] 


ORDER EXHIBITS BE NOT PRINTED 


To the United States Circuit Court of Appeals for 
the Ninth Circuit: 


For the purposes of avoiding unnecessary costs, 
it is respectfully requested that the original exhibits 
in the above entitled case be considered in their 
original form without being reproduced. 


Respectfully submitted, 
/8/ J. E. TRABUCCO, 
Attorney for Defendants. 


So Ordered: 
/s/ WILLIAM DENMAN, 
Senior U. S. Circuit Judge. 


[Endorsed]: Filed Oct. 29, 1947. 
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[Title of Circuit Court of Appeals and Cause. ] 


STATEMENT OF POINTS ON WHICH AP- 
PELLANT, BARILI, INTENDS TO RELY 
ON APPEAL AND DESIGNATION OF 
ADDITIONAL PARTS OF RECORD 


Appellant, Barili, pursuant to subdivision 6, Rule 
19, hereby adopts as his Points on Appeal his 
Statement of Points appearing in the Transcript of 
Record. 

Appellant, Barili, hereby designates the follow- 
ing portions of the record to be printed, in addition 
to those specified by appellants. Bianchi and Marlo 
Packing Corporation, in their designation, filed 
herein on October 29, 1947: 

(1) Page 18, from top of page to and including 
the word ‘‘Sir:’’; pages 20, 45-48, both in- 
elusive, of Defendant’s Exhibit C. 

(2) Request that Original Exhibits be Considered 
in Original Form and Order thereon, filed 
October 29, 1947. 

(3) This Statement and Designation. 

Dated: October 31, 1947. 

/s/ ALAN FRANKLIN, 
BOYKEN, MOHLER & BECKLEY, 
/s/ W. BRUCE BECKLEY, 
Attorneys for Appellant, Barili. 


Receipt of a copy of the foregoing Final Judg- 
ment is acknowledged this 31st day of October, 1947. 
/3/ J. BE. TRABUCCO, 
Attorney for Appellees. 
[Endorsed]: Filed Oct. 31, 1947. 


